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RESOLUTION NO. 13 -

BE IT RESOLVED, that the City Council of the City of Huntsville,
Alabama, that the Mayor be hereby authorized to enter into a Payment
Processing Agreement between Forte Payment Systems, Inc. and the City of
Huntsville, and on behalf of the City of Huntsville, a municipal
corporation in the State of Alabama, which said agreement is
substantially in words and figures similar to that certain document
attached hereto and identified as “PAYMENT PROCESSING AGREEMENT between
the City of Huntsville, Alabama and Forte Payment Systems” consisting of
ten (10) pages, and the date of October 24, 2013, appearing on the
margin of the first page, together with the signature of the President
or President Pro Tem of the City Council, an executed copy of said
document being permanently kept on file in the Office of the City Clerk-
Treasurer of the City of Huntsville, Alabama.

ADOPTED this the 24th day of October, 2013.

President of the City Council of
the City of Huntsville, Alabama

APPROVED this the 24th day of October, 2013.

Mayor of the City of
Huntsville, Alabama



PAYMENT PROCESSING AGREEMENT
between the City of Huntsville, Alabama and Forte Payment Systems

This Payment Processing Agreement (“Agreement”), including all exhibits and addendums
hereto, is made by and between Forte Payment Systems, Inc. ("Forte") a California corporation
and the City of Huntsville, Alabama, an Alabama Municipal Corporation (“Agency”).

Forte and its affiliates will provide payment processing services, as set forth in its Proposal # 47-2013-
8200-5 dated July 9, 2013 to the City of Huntsville, Alabama (Agency), including Credit Card, Debit Card
and Automated Clearing House (“ACH”) processing services (the "Services") to Agency who provides
services to, or otherwise has a business relationship with, individuals and other entities
(“Constituents”). This Agreement includes the Agency’s Request for Proposal, including all addenda
thereto, and Forte’s Proposal #47-2013-8200-5 dated July 9, 2013 and these documents are hereby
incorporated by reference into this Agreement and is made a part of this Agreement.

1. Definitions.

Account: Bank Account or Card Account.

Account Holder: The owner of the Card or Bank Account to which a Transaction may apply.
Business Day: Any day other than Saturday, Sunday or Federal Holidays.

Card: Credit Card or Debit Card.

Chargeback: The procedure by which an Account Holder attempts to reverse the funding of a
Transaction by contacting the Account Issuer to which the Transaction was performed.
Downgrade: Any transaction that fails to qualify for the best level of Interchange

qualification.

Issuer: The bank or financial institution which issued the Account to the Constituent.

Payment Associations: MasterCard, Visa, Discover, American Express, NACHA and any
applicable debit card networks.

Payment Processor: An entity which processes electronic financial transactions, including but
not limited to ACH, Credit Card, Debit Card, into the appropriate network for each type of
payment, on behalf of merchants.

Rule: Operating Rules which are established by the applicable Payment Associations.
Regulation: Any applicable Local, State and Federal Law, including but not limited to federal,
state and local regulations that govern Internet business, consumer information, credit card
transactions and Transactions (as defined below), including but not limited to the FCRA, federal
Regulation E and Title 31 of the Code of Federal Regulations Part 210, Gramm-Leach-Bliley Act,
and Driver’s Privacy Protection Act.

Settlement Account: A checking or savings account at a financial institution designated by
Agency as the account to be debited and credited by Forte or Processor for any amounts owed
as a result of any applicable Transactions.

Transaction: Electronic request submitted to Forte to affect a Constituent’s Account.
Validation Code: The 3 or 4 digit security code printed on the signature panel of most Cards or

on the top right of American Express Cards.
Agreement between the City of Huntsville and
Forte Payment Systems, Inc.. by Resolution No. 13 -
adopted and approved on October 24, 2013.

President of the City Council of the City of Huntsville, Alabama
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2. Use License.

Subject to the terms and conditions of this Agreement, Forte hereby grants to Agency a non-
exclusive and non-transferable license to access and use Forte's products and services contracted
for and Agency hereby accepts such license and agrees to utilize and access the Services in
accordance with the practices and procedures established by Forte. Agency may use the
Services (a) for its own internal business purposes and operations, and/or (b) as a service
provided to its Constituents, unless otherwise notified by Forte. No license or right to use,
reproduce, translate, rearrange, modify, enhance, display, sell, lease, sublicense or otherwise
distribute, transfer or dispose of any of Forte's Proprietary Property, as defined in Section 3
below, in whole or in part, is granted except as expressly provided by this Agreement. Neither
Agency nor any of its affiliates shall reverse engineer, decompile or disassemble the Proprietary
Property. Additionally, nothing in this Agreement shall be construed to provide Agency with a
license of any third-party proprietary information or property.

Ownership.

All computer programs, trademarks, service marks, patents, copyrights, trade secrets, know-
how, and other proprietary rights in or related to Forte's products and services (the

“Proprietary Property”), are and will remain the sole and exclusive property of Forte, whether or
not specifically recognized or perfected under applicable law. Forte shall own all rights, title and
interest, including all intellectual property rights, in and to any improvements to the existing
Forte products or services and/or any new programs, upgrades, modifications or enhancements
developed by Forte in connection with rendering any services to Agency (or any of its affiliates),
even when refinements and improvements result from Agency’s request. To the extent, if any,
that ownership in such refinements and improvements does not automatically vest in Forte by
virtue of this Agreement or otherwise, Agency hereby expressly transfers and assigns (and, if
applicable, shall cause its affiliates to transfer and assign) to Forte all rights, title, and interest
which Agency or any of its affiliates may have in and to such refinements and improvements.

Confidentiality.

Agency acknowledges that the products, services and information relating to Forte's products
and services (including without limitation these Terms and Conditions) contain confidential and
proprietary information developed by, acquired by, or licensed to Forte (the “Confidential
Information”). Agency will take (and will cause its affiliates to take) all reasonable precautions
necessary to safeguard the confidentiality of the Confidential Information. Neither Agency nor
any of its affiliates will make any unauthorized use of the Confidential Information or disclose, in
whole or in part, the Confidential Information to any individual or entity, except to those of
Agency’s employees or affiliates who require access for Agency’s authorized use of the products
or services and agree to comply with the use and nondisclosure restrictions applicable to the
Confidential Information. This Section will not apply to Confidential Information that (i) was
already available to the public at the time of disclosure, (ii) becomes generally known to the
public after disclosure to the other party, through no fault of the other party, or (iii) is disclosed
under force of law, governmental regulation, statutory authority, or court order. Agency
acknowledges that any unauthorized use or disclosure by it or any of its affiliates of the
Confidential Information may cause irreparable damage to Forte. As such, if Forte becomes
aware of Agency’s breach or threatened breach of this Section, Forte may suspend any and all
rights granted to Agency under these Terms and Conditions and shall be entitled to injunctive
relief, without the need of posting a bond, in addition to all legal or equitable relief that may be
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available to Forte. However, the responsibility of the Agency set forth regarding Forte’s
Confidential Information is qualified inasmuch as the Agency is a municipal corporation within
the State of Alabama and subject to the Alabama Open Records Act and may be required to
disclose certain information in its possession accordance with that law as set forth at Code of
Alabama § 36-12-40 (1975), which does include Forte’s Proposal #47-2013-8200-5 dated July 8,
2013.

5. Term and Termination
5.1 Term. This Agreement shall become effective upon the date this Agreement is executed by
both parties and shall have an initial term of three (3) years.
5.2 Exclusivity.

During the term of this Agreement, Agency shall use Forte as its non-exclusive provider of
Services.

5.3 Termination. In the event of a material breach of this Agreement by one party and failure
to cure within thirty (30) days of receipt of written notice of the breach, the other party
may terminate by providing written notice of termination. Additionally, Forte may
immediately terminate this Agreement without prior notice in the event that (i) there is a
material adverse change to the scope of Agency’s service needs or its financial condition;
or (ii) Agency experiences chargebacks in excess of allowable limits under Payment
Association Rules (at the effective date of this Agreement, allowable limits are 1% but
subject to change based on Payment Association Rules); or (iii) Agency experiences an
actual or suspected data security breach to their data systems that might affect Forte or
the Services; or (iv) Agency violates any applicable Rules or Regulations as defined herein ;
or (v) termination is deemed necessary by Forte to comply with any applicable Law, Rule
or Regulation.

6. Transaction Processing
6.1 Accepting Transactions. Forte shall process Credit Card, Debit Card and ACH Transactions
on the Agency’s behalf on a 24-hour basis. Transactions which are received before the daily
designated cut-off time will be originated for settlement through the corresponding

Payment Network. Transactions which are received after the designated cut-off time will be

included in the next business day's settlement processing.

6.1.1 Sale Transactions. All Transactions sent to Forte utilizing the “Sale” method will
automatically be captured for settlement in time for the next designated cut-off
time.

6.1.2  Auth/Capture Transactions. If Agency opts to utilize an “Authorize” method rather
than a “Sale” method for a Transaction, then it will be the responsibility of Agency
to submit a corresponding “Capture” Transaction within 48 hours of the
authorization in order to complete the Transaction process for settlement.
Transactions which are not captured within 48 hours of Authorization are
untimely and may be rejected by Forte.

6.2 Transaction Format. Forte is responsible only for processing Transactions which are
received and approved by Forte in the proper format, as established by Forte.

6.2.1 Card Not Present Transactions. For card-based transactions in which the card is
not present, Agency must obtain and include as part of the authorization request
the 3 or 4 digit Validation Code and cardholder’s billing address information.
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6.3 Merchant Account. In order to provide transaction processing services, Forte may need
to establish one or more Merchant Accounts on Agency’s behalf or require Agency to
establish a Merchant Account with a provider pre-approved by Forte.

6.4 Modifying Transactions. Agency shall regularly and promptly review all Transactions and
shall immediately notify Forte upon discovery of any and all discrepancies between
Agency'’s records, Forte and Agency’s bank, or with respect to any Transaction that
Agency believes was made erroneously or without proper authorization. At Agency's
request, Forte will make reasonable efforts to reverse, modify, void or delete a Transaction
after it has been submitted for settlement. All requests must be made in writing (electronic
mail will be deemed as “in writing” for these purposes), signed or sent by an individual pre-
authorized by Agency to make such requests and delivered to Forte. Agency agrees that
Forte will not be held responsible for any losses, directly or indirectly, incurred by Agency or
other third parties as a result of Forte's failure to accomplish the request before the
Transaction has been processed through the applicable Payment Network.

6.5 Delay or Rejection of Transactions. Forte may delay or reject any Transaction without
prior notification to Agency which is improperly formatted, is untimely,
is missing Information, which may cause it to downgrade or if Forte has reason to believe
such Transaction is fraudulent or improperly authorized or for any reason permitted or
required under the Rules or Regulations. Forte shall have no liability to Agency by reason of
the rejection of any such Transaction.

6.6 R eturned Items. Forte shall make available to Agency details related to the receipt of any
Transaction that is returned unpaid or Transaction which is charged back and shall credit or
charge such returned item t 0 Agency’s Settlement Account.

6.7 Chargebacks. Agency acknowledges and agrees that it is bound by the Rules and
Regulations of the Payment Associations with respect to any Chargeback. Agency

understands that obtaining an authorization for any sale shall not constitute a guarantee of
payment, and such sales can be returned or charged back to Agency like any other item
hereunder. In the event a Transaction is charged back for any reason, the amount of such
Transaction will be deducted from Agency’s designated settlement account or any payment
due to Agency.

6.8 Excessive Chargebacks. Using limits established by Associations as a standard for review,
Forte reserves the right to suspend and/or terminate Agency’s access to the Services
should Agency’s chargeback ratio exceeds allowable limits under Payment Association
Rules (at the effective date of this Agreement, allowable limits are 1% but subject to
change based on Payment Association Rules) in any given period. Forte will make
reasonable efforts to provide Agency with notice and a time to cure its excessive
chargebacks prior to suspending or terminating Agency’s access to the Services. Agency
acknowledges and expressly authorizes Forte, in compliance with Payment Association
Rules and Regulations, to provide to the Payment Associations and applicable regulatory
bodies, Agency’s name and contact information as well as transaction details should
Agency’s chargeback ratio exceed the allowable limits in any given period.

6.9 Resubmitting Transactions. Agency shall not re-submit any Transaction unless it is returned
as (i) Insufficient funds (RO1); or (ii) Uncollected funds (R09); or (iii) unless a new
authorization is obtained from Constituent.

6.10  Settlement. Settlement of Agency’s funds for Transactions, less any Chargebacks or
Returns, to Agency’s designated settlement account will occur within 72 hours of
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10.

11.

Origination excluding weekends and US federal banking holidays. Settlement of
Transactions will occur via electronic funds transfer over the ACH Network.

6.11  Reporting. Forte will make daily Origination and Deposit reports available to Agency
on a 24/7 basis through the Forte Internet-based Forte platform.

Transaction Authorization

7.1 Constituent Authorization. Agency shall obtain authorization from Constituent prior to
requesting a Transaction to Constituent's account.

7.2 Retention. Agency shall retain proof of Constituent's authorization for a period of not less
than two (2) years for standard transactions and for a period of five (5) years for health-
related transactions from the authorization date or revocation of authorization date and
shall provide such proof of authorization to Forte upon request within five (5) business
days of the request.

7.3 Revoked Authorization. Agency shall cease initiating Transactions to a Constituent’s

account immediately upon receipt of any actual or constructive notice of that Constituent's
termination or revocation of authority. Agency may re-initiate Transactions to a
Constituent’s account only upon receiving new authorization from Constituent.

ACH Settlement Authorization. Agency authorizes Forte to electronically debit and credit
Agency’s designated bank account(s) for any amounts owed to or by Agency in accordance to
the terms of this Agreement.

Constituent Disputes.

All disputes between Agency and its Constituent (s) relating to any Transaction processed under
this Agreement will be settled by and between Agency and Constituent. Agency agrees that
Forte bears no responsibility or involvement in any such dispute.

Compliance with Laws, Rules and Regulations.

In performing its duties under this Agreement, each party agrees to comply with all applicable
Rules, Regulations and Laws. Each party agrees to cooperate and provide information requested
by the other party to facilitate each parties’ compliance with any applicable Law, Rule or
Regulation. Additionally, each party shall reimburse the other party for any fines or loss of funds
imposed for any violation of the Rules, Regulations or Laws by violating party.

Pricing and Payment.

11.1  Forte will provide the Services in accordance with the pricing fee schedule(s) attached
hereto as Appendix A. Pricing schedules which utilize an Absorbed Fee Model will be billed
to the Agency monthly in arrears and will automatically be debited from Agency’s
designated account via ACH Debit. Pricing schedules which utilize a Service Fee Model will
result in a processing fee being charged to the Constituent in the form of a non-refundable
service fee which is either (i) added to; or (ii) charged as a separate transaction to the
Constituent at the time of payment.

11.2  Pricing schedules which utilize a flat service fee model are calculated based on historical
or estimated transactional amount activity by Agency. In the event that experiential
transaction activity varies significantly from the historical or estimated amounts, Forte
shall have the right to adjust the service fee in accordance to the experiential
transaction activity.
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12.

13,

14.

11.3  Forte's pricing is subject to the underlying fees established by the Payment
Associations and its service providers. As such, in the event Forte experiences an increase in
cost for any processing services utilized by Agency during any term of this Agreement, Forte
will pass through the increases with no additional markup to Agency. Forte will provide
Agency a minimum of thirty (30) days notice of any change or adjustment in fees.

Indemnification.

Each party bears all responsibility for its own employees' actions while in its employ. Each party
shall indemnify and hold the other party harmless from and against any and all claims, demands,
actions, losses, damages, liabilities, expenses, expenditures, and costs including but not limited
to attorneys' fees and other costs of defense, including settlement costs, that relate to or result
from (i) any material breach of this Agreement, including but not limited to a breach of the
party’s representations and warranties contained herein; or (i) any alleged violation by the
party of any applicable Law, Rule or Regulation.

Limits of Liability.

13.1  Neither party shall be liable to the other party or to any third party for any special,
consequential, incidental or punitive damages of any kind or nature incurred in relation to
this Agreement. Forte's maximum liability hereunder for any claims whatsoever shall not
exceed the greater of (i) $50,000; or (ii) the total amount of all fees paid by Agency to Forte
during the three (3) month period preceding the origination of the claim giving rise to
liability. The limitations of liability contained in this section shall apply without regard to
whether other provisions of the Agreement have been breached or have proven ineffective.

13.2  Forte shall not be held responsible for errors, acts or failures to act of others,
including, and among other entities, banks, other processors, communications
carriers or clearing houses through which Transactions may be originated or
through which Forte may receive or transmit information, and no such entity shall
be deemed an agent of Forte.

13.3  Regarding the Agency’s agreement for Indemnification of and holding Forte
harmless as set forth in Section 12 above, the parties acknowledge and recognize
that on the part of the Agency that any such agreement is subject to the
limitations imposed by Alabama state law on the liability of municipalities and
their elected and appointed officials and employees.

Representations and Warranties.
14.1 Forte's Representations and Warranties.

14.1.1 Forte represents and warrants to Agency that Forte's agreement to
provide its products and services to Agency and to perform the Services
hereunder does not violate any agreement or obligation between Forte
and any third party.

14.1.2 To the best of Forte's knowledge, no performance of its obligations hereunder
will infringe on any copyright, patent, trade secret or other proprietary right held by
any third party.

14.1.3 When executed and delivered by Forte, the agreement with
Agency will constitute the legal, valid, and binding obligation of
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Forte, enforceable in accordance with its terms.
14.2  Agency’s Representations and Warranties.

14.2.1 Agency’s agreement to license Forte's products and services and to
engage Forte to perform the Services hereunder does not violate
any agreement or obligation between Agency and any third party.

14.2.2 To the best of Agency’s knowledge, neither any information delivered by
Agency to Forte in support of this Agreement nor Agency's performance
of its obligations hereunder will infringe on any copyright, patent, trade
secret or other proprietary right held by any third party.

14.2.3 None of the activities for which Agency has engaged the services of Forte
shall violate any international, federal, state, or local law or regulation,
including but not limited to laws relating to consumer non-public financial
information.

14.2.4 When executed and delivered by Agency, the agreement with Forte
will constitute the legal, valid, and binding obligation of Agency,
enforceable in accordance with its terms.

15. Service Policy.

16.

Except as otherwise specifically provided herein, Forte's products and services are provided
hereunder “As Is” without warranty of any kind. Agency acknowledges and understands that
Forte does not warrant that the Services will be uninterrupted or error free and that Forte
may occasionally experience delays or outages due to disruptions that are not within Forte's
control. Any such interruption shall not be considered a breach of this Agreement by Forte.
Forte shall use its best efforts to remedy any such interruption in service as quickly as
possible.

Intellectual Property Infringement Indemnity

Forte, at its sole expense, shall defend, indemnify, and hold harmless the Agency, its elected and
appointed officials, its officers, employees, and agents (individually and collectively referred to as “
Agency”) from and against any third party claim, action ,demand, suit or proceeding (collectively
referred to as “Claim” herein) against Agency to the extent that such Claim is based upon an
allegation that the software furnished by Forte pursuant to this Agreement, infringe(s) on any right
protected by patent, copyright, trademark, or trade secret of any third party. Forte shall indemnify
Agency for any judgments, settlements, loss, liability, cost, or expenses, including reasonable
attorney’s fees, resulting from such a Claim. Forte’s obligations under this Section are conditioned
on:

a. Upon becoming aware of the Claim, Agency promptly notifying Forte in writing of
the Claim;

b. Agency providing to the Forte, in a timely manner and at the Forte’s sole expense,
reasonable information in its possession and assistance as necessary to defend the Claim;

c. Agency giving to Forte sole authority and control of defense and settlement of the

Claim; provided, however, that (i) Forte shall not enter into any settlement agreement that binds
the Agency or its use of the software in any way without the consent of the Agency, which consent
shall not be unreasonably withheld or delayed and (ii) Agency, at Agency’s expense and discretion,
may hire legal counsel of its choice to participate in an advisory capacity in discussions,
negotiations, or proceedings of the Claim.
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If the software is found to infringe a patent, copyright, or trademark, Forte, at its own expense,
shall either (i) obtain rights for the Agency to continue using software or (ii) modify or replace the
allegedly infringing elements of the software while maintaining substantially similar software
functionality and adherence to the Agency’s specifications, or data/informational content. If
neither alternative is commercially reasonable, the infringing items(s) shall be uninstalled by the
Agency or with the Agency’s permission, by Forte, and Forte shall refund the amounts paid by the
Agency for the software, its implementation and maintenance pursuant to this Agreement.

Forte shall have no obligation to defend, indemnify, or hold harmless the Agency as stated in this
Section above for any Claim that is based upon (i) a alleged infringement by their software, based
on a modification made by the Agency or a third party that is not a subcontractor of Forte, where
such modification gives rise to the allegation of infringement; (ii) use or combination of their
software with third party products where such use of combination results in the allegation of the
infringement; or (iii) Agency furnished products or third party products. Third party products
means any products manufactured by or provided by a party other than Forte. Third party
products do not include components of Forte’s products that both (a) are not recognizable as
standalone items; and (b) are not identified as separate items on Forte ’s pricing lists, quotes,
orders, or other contractual documents with the Agency.

17. Force Majeure.

Neither party shall be liable for, or be considered in breach of or default under the Agreement
on account of any delay or failure to perform its obligations hereunder as a result of any causes
or conditions that are beyond such party's reasonable control and that such party is unable to
overcome through the exercise of commercially reasonable diligence. If any force majeure event
occurs, the affected party shall give prompt written notice to the other party and shall use all
commercially reasonable efforts to minimize the impact of the event.

18. Assignment.
The rights granted under this Agreement shall not be assigned by either party without the prior
written consent of the other party, which shall not be unreasonably withheld.

19. Choice of Law and Venue.
a. This Agreement shall be governed by and construed in accordance with the
internal laws of the _State of Alabama_.
b. The exclusive venue for any actions or claims arising from or related to this Agreement
shall be in the appropriate state or federal court located in the State of Alabama, Madison
County_.

20. Amendment.

Except as otherwise provided for herein, the terms and conditions of this Agreement shall not
be modified or amended except in writing, signed by the parties hereto and specifically referring
to this Agreement.

21. Publicity.
Neither party shall use the other party’s name, logo or service marks in conjunction with a press
release or advertisement without first obtaining written approval.
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22. Notice.

Any notice required to be given by either party hereunder, shall be in writing and delivered
personally to the other designated party, or sent by any commercially reasonable means of
receipted delivery, addressed, to that party at the address most recently provided in writing.
Either party may change the address to which notice is to be sent by written notice to the other
under any provision of this paragraph.

Notices to Forte: Notices to Agency:
Forte Payment Systems City of Huntsville
500 W. Bethany City Attorney’s office
Suite #200 308 Fountain Circle

Huntsville AL 35801
Allen, TX 75013

Attn: General Counsel

23. Headings.
The headings contained in this Agreement are for convenience of reference only and shall not
affect the meaning of any provision of this Agreement.

24. Severability.

Should any term, clause or provision herein be found invalid or unenforceable by a court of
competent jurisdiction, such invalidity shall not affect the validity or operation of any other
term, clause or provision and such invalid term, clause or provision shall be construed to most
closely reflect the original intent of the parties.

25. Entire Agreement; Waiver; Counterparts.

This Agreement constitute the entire understanding of the parties, and revoke and supersede all
prior agreements between the parties and are intended as a final expression of their agreement.
Either party’s waiver of any breach of any provision of this Agreement shall not be deemed a
waiver of any subsequent breach of same or other provision. This Agreement may be executed
in two or more counterparts, each of which shall be deemed an original and all of which
together shall constitute one instrument.
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IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by their respective
organizations, have executed this Agreement as of the date set forth below.

Forte Payment Systems

By:

Name:

Title:

Date:
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Agency

By:

Name: Tommy Battle
Title: Mayor

Date:

Attest

Charles E Hagood, Clerk-Treasurer

{seal)



