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RESOLUTION NO. 14-

WHEREAS, certain lots (the Lots) located within the
DeMasters-Buford subdivision in Huntsville are subject to
restrictive covenants limiting them to residential use and
prohibiting the erection of any structure other than a
residential dwelling; and

WHEREAS, the City of Huntsville is the owner of
certain of the Lots; and

WHEREAS, Acanthus Industrial Properties, LLC owns
certain Lots adjacent to the City Lots; and

WHEREAS, the City has executed a real estate sales
contract to sell certain of the Lots it currently owns to
Acanthus; and

WHEREAS, the area surrounding the Lots has changed
from a residential area to one that is primarily commercial
and industrial; and

WHEREAS, the area where the Lots are located is now
zoned for commercial and industrial use; and

WHEREAS, Acanthus has filed civil action number CV13-
150 in the Circuit Court of Madison County seeking to have
the Court enter an order declaring the restrictive
covenants declared unenforceable and of no effect (A copy
of Acanthus’s Complaint is attached hereto.); and

WHEREAS, in the said civil action, Acanthus names the
City of Huntsville and other Lot owners as defendants; and

WHEREAS, having the covenants declared unenforceable
will not be detrimental to the City’s land use plan and
will, in fact provide an economic benefit to the City:; and

WHEREAS, the City’s interest would best be served by
having the City realigned as a plaintiff in the action
filed by Acanthus;

NOW THEREFORE, BE IT RESOLVED by the City Council of
the City of Huntsville, Alabama that the City Attorney be
and he is hereby authorized to seek to have the City of
Huntsville dismissed as a defendant and joined as a



plaintiff in Civil Action No. CV13-150 in the Circuit Court

of Madison County.

ADOPTED this the

APPROVED this the

day of January, 2014

President of the City Council
of the City of Huntsville,
Alabama

day of January, 2014.

Mayor of the City of
Huntsville, Alabama
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IN THE CIRCUIT COURT OF MADISON COUNTY, ALABAMA

ACANTHUS INDUSTRIAL PROPERTIES, )
LLC.

Plaintiff,

V.

THE CITY OF HUNTSVILLE,
ALABAMA, SHEILA THIGPEN, CECIL
THIGPEN, ERIKA HUITANDA, LOWREY
INVESTMENTS, LLC, EDWIN BRUCE
DEVAULT, MELVIN H. OSBORNE,
BARBARA W. OSBORNE, EDWARD L,
McCORMICK. STANLEY STAFFORD,
BILLY JOE WALKER, KRISTEN L.
FOSTER. JOE KEITH F OSTER, PRESTON
L. JETT, LEE K. HANKS, DUANE
EUGENE VANDER HELM, MILDRED B.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
TIPTON, CHARLOTTE A. FREEMAN, ) CIVIL ACTION NO- CV3-150ds5f
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

LYSCELLE REYES, CORPUS REYES,
JOHN C. PARKER, RONALYN F,
PARKER, LORIR, CREWS,
CHRISTOPHER CREWS, KENNETHR.
LANE. SC INVESTMENTS, LLC,
GERALD COATS. ALICIAE. UPDIKE,
NORA CAMPBELL, JUDITH C,
PHILLIPS. PATRICK WAYNE JOHNSON,
NANCY C. JONES, CARLE, RENFROE,
WILLIAM F. LEOPOLD, JIMMY R.
MILLS, WILLIAM T. KNOX, DIANE
KNOX, TERRY L. BUCHANAN, DORIS J.
BUCHANAN, ELISEE J. VESTRIS
WILTA T. WILBURN, PAMELA L.
ROSENBLUM, THOMAS CAREY
ROSENBLUM, JR., and SARAH F. WHITE

Defendants.

COMPLAINT

Plaintiff Acanthus Industrial Properties, LLC (“Acanthus™) brings this Complaint against

Defendants the City of Huntsville, Alabama (the “City”), Shelia & Cecil Thigpen; Erika
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Huitanda; Lowrey Investments, LLC; Edwin Bruce Devault; Melvin H. & Barbara W. Osborne;
Edward L. McCormick; Stanley Stafford; Billy Joe Walker; Kristin L. & Joe Keith Foster;
Preston L. Jett; Lee K. Hanks; Duane Eugene Vander Helm; Mildred B. Tipton; Charlotte A,
Freeman; Lyscelle & Corpus Reyes; John C. Parker & Ronalyn F. Parker; Lori R. Crews &
Christopher Crews; Kenneth R. Lane; SC Investments, LLC; Gerald Coats; Alicia E. Updike;
Nora Campbell & Judith C. Phillips; Patrick Wayne Johnson; Nancy C, Jones; Carl E. Renfroe;
William F. Leopold:; Jimmy R. Mills; William T. & Diane Knox; Terry L. & Doris J. Buchanan;
Elisee J. Vestris; Wilta T, Wilburn; Pamela L. Rosenblum & Thomas Carey Rosenblum, Jr,;
Sarah F. White (collectively “Defendants”) and states the following:
Parties

1. Plaintiff Acanthus is an Alabama limited liability company with its principal
place of business located at 1003 Orchard Street, Huntsville, Alabama 35801,

2. Defendants are the owners of record of certain real property located within the
following property description:

Lots 12 thru 24, inclusive, Block F; Lots 24 thru 30, inclusive Block F ; Lots 34

thru 39, inclusive Block F according to Plat A of A Re-Subdivision of the North

“2 of Lot 12 thru the South % of Lot 41, Blocks B & F, DeMasters-Buford

Subdivision, which plat is of record in the office of the Judge of Probate of

Madison Coutny [sic] Alabama in Plat Book 2, Page 201; and Lots 2| thru 235,

inclusive Block G; Lots 28 thru 34 inclusive Block G; Lot 43 thru 47 inclusive

Block H; according to the plat of a Re-Subdivision of Lot 43 thru 47 Block H,

Lots 21 thru 34, Block G, DeMasters-Buford Subdivision, which plat is of record

in the office of the Judge of Probate of Madison County, Alabama in Plat Book 2,
Page 202.

(the “Property™).
Facts
3. Acanthus, by and through its affiliate Advanced Technical Finishing, LLC

(“ATF”), desires to engage in industrial development and expansion of its current facilities

2
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located on Orchard Street in Huntsville, Alabama. In an effort to do s0, Acanthus has acquired
certain lots which adjoin its current Orchard Street property (the “Adjoining Lots™). The
Adjoining Lots are located within the Property, |

4, In order to undertake a project to widen and reroute Church Street, the City also
acquired a number of lots within the Property. Some of the lots acquired by the City (the “City
Lots™) are adjacent to Acanthus’s Orchard Street property and the Adjoining Lots. Acanthus is
under contract with the City to acquire these City Lots. See Lot Purchase and Sale Agreement,
attached hereto as Exhibit A.

5. The Defendants are owners of record of certain lots within the Property. The
Defendants’ lots are located adjacent or in near proximity to the Adjacent Lots and the City Lots,

6. The Property, as described above, comprises a portion of a larger subdivision that
was originally pfanned and recorded in 1928 (“the 1928 Subdivision”). In or around 1969,
Lakewood Development Company (“Lakewood”) acquired the Property and recorded a
document in the Probate Court of Madison County, Alabama which Placed certain restrictive

covenants on the Property (the “Restrictions”). See Madison County, Alabama Probate Records,

attached hereto as Exhibit B.

7. Among other things, the Restrictions restrict the use of the Property to residential
purposes and prohibit the erection of any building other than a single family dwelling and
garage. /d. Upon information and belief, the Property is the only portion of the 1928
Subdivision which is subject to the Restrictions or other similar covenants,

8. At the time the Restrictions were recorded in or around 1969, the area of the

Property was primarily residential in nature. However, in the time since, the nature of the area

has changed drastically.
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0. The area around and including the Property is now home to numerous commercial
and industrial applications. In fact, the Property and most of its surrounding area are now zoned

for commercial and industrial use.

10.  In addition, many of the residential structures in and around the Property have
been razed, resulting in a number of vacant lots.

Il.  The work that is now underway by the City of Huntsville to widen what is
currently known as Hundley Street and will be renamed Church Street will further continue the
transformation of the Property into an area of primarily commercial and industrial use.

12, Because the nature of the Property and its surrounding area have changed from an
area of primarily residential use to one of primarily commercial and industrial use with some
remaining residential structures, the original purpose of the Restrictions can no longer be
accomplished.

13. Further, due to the drastically changed nature of the Property and its surrounding
area, enforcement of the Restrictions would prevent the Property from being put to its best and
highest use. Any benefit derived from enforcement of the Restrictions by a Property owner
would, therefore, be negligible in comparison to the hardships caused to other Property owners if
the Restrictions are enforced,

14.  Acanthus’s expansion of ATF’s facilities, which will follow Acanthus’s
successful acquisition of the necessary properties and the removal of the Restrictions, will result
in significant economic development to the Orchard Street and Church (Hundley) Street area.

The expansion will inject money into the area and ultimately result in the creation of additional

jobs at ATF,

37277960.6
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COUNT1
Declaratory Judgment

15.  Plaintiff restates and incorporates the preceding paragraphs as if fully stated
herein.

16.  Pursuant to Alabama Code § 6-6-220 et seq., this Court has the authority to
determine any controversy that exists between the parties.

17. As set forth above, the parties are all owners of record of the Property, which is
subject to certain Restrictions,

18.  As further stated above, the nature of the Property and its surrounding area has
dramatically changed since the time that the Restrictions were placed on the Property in 1969.

19.  Because of the changed nature of the Property, the original purpose served by the
Restrictions can no longer be accomplished,

20. Furthermore, enforcement of the Restrictions would cause an unreasonable
burden on the Property owners because they would be unable to put the Property to its highest
and best use in an area that has transformed from primarily residential to primarily commercial
and industrial.

WHEREFORE, the above premises considered, Plaintiff respectfully requests this Court
to enter the appropriate relief as requested below.

RELIEF

WHEREFORE, Plaintiff respectfully requests:

a. That this Court issue a preliminary injunction restraining and enjoining
Defendants from enforcing the Restrictions.

b. That this Court enter a judgment declaring that:

31277960.6
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i. The nature of the Property and its surrounding area has changed so
drastically since the Restrictions were placed on the Property in 1969 that the original
purpose of the Restrictions can longer be served;

ii.  Any enforcement of the Restrictions on the Property would result in undue
hardship to the Property owners, which would outweigh any negligible benefit
derived from other Property owners; and

iii.  All of the Restrictions as set forth in Exhibit B, including, but not limited
to, restrictions limiting the use of the Property to residential purposes only and the
erection of buildings on any lot within the Property to a single-family detached

dwelling and a private two-car garage, are unenforceable and without effect.

1BaKiey Loftin, 11T (NOF0095

David W. Holt (HOL148)

BRADLEY ARANT BOULT CUMMINGS LLp

200 Clinton Avenue West, Suite 900

Huntsville, AL 35801

Phone: (256)517-5100

Fax: (256) 517-5200

E-mail: bloftin@babe.com
dholt@babc.com

Of Counsel for Plaintiff
Acanthus Industrial Properties, LLC

Defendants to be Served
Via Certified Mail as Follows:

The City of Huntsville, Alabama
Shelia Thigpen
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Cecil Thigpen

Erika Huitanda
Lowrey Investments, LLC
Edwin Bruce Devault
Melvin H. Osborne
Barbara W. Osborne
Edward L. McCormick
Stanley Stafford

Billy Joe Walker
Kristin L. Foster

Joe Keith Foster
Preston L. Jett

Lee K. Hanks

Duane Eugene Vander Helm
Mildred B. Tipton
Charlotte A. Freeman
Lyscelle Reyes

Corpus Reyes

John C. Parker
Ronalyn F. Parker

l.ori R. Crews
Christopher Crews
Kenneth R. Lane

SC Investments, LLC

Gerald Coats
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Alicia E. Updike

Nora Campbell

Judith C. Phillips
Patrick Wayne Johnson
Nancy C. Jones

Carl E. Renfroe
William F. Leopold
Jimmy R. Mills
William T. Knox

Diane Knox

Terry L. Buchanan
Doris J. Buchanan
Elisee J. Vesiris

Wilta T. Wilbum
Pamela L. Rosenblum
Thomas Carey Rosenblum, Jr.

Sarah F. White
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STATIE OF ALABAMA )

MADISON COUNTY )

LOT PURCHASE AND SALE AGREEMENT

This LOT PURCHASE AND SALE AGRFEMENT (the "Agreemen™) is hereby made
and c¢ntered inte by and between ACANTHUS INDUSTRIAL I'ROPERTIES, LLC, :an
Alabama limited liability company (he “Purchuser”). and the CITY OF HUNTSVILLEF,
ALABAMA, a municipal corporation (1he “Seller”).  Seller and Purchuser are sometimes
relerred 10 herein as the *Parties™ or additional ly as a “party.”

WITNESSETI;
A, The Seller is the awner ol Lois 38, 39, 43, 44, 46, 48, 50 and 52 (collcctively, the

“lans™), all locared in Bhick 11 of the Demasters & Bulord Subdivision in Madison Coumy,

Alaltaima as reflected on the final plat of such subdivision recorded in Plat Book 1, Page 90,

B. Seller has agreed 1o sel), and Parchaser has agreed 10 purchase, the 1.o1s. less and
exeem any rightsalsway taken ar to be aken by the Seller for she widening of Church
Streer/Hundley Drive (the “Property™), A copy nl'the plat of Ihe Lots highlighied in yellow and
shuwing 1he locatinn ol she Tuture, widened rightsol>way for Chirch Street/Hundley Drive is
anached hervio, marked Exhibit A and incorporated hercin by reference on the terms and
candinions se1 finth in this Agreement,

NOW THEREFORE, in cunsideratinn of 1he premises, the mutual primises. benelils
nnd bardens ol the partics hereto, and other good and valuable considerations, the receipt and
sulficieney ol which are hereby acknowledged. 1he parties agree:

I The Property.  Seller is 1the current awner i’ the I'rapicrty.

2. 'urchasc of the Pruperty. Subject 10 and in accordance with the terms and

conditiuns camained in this Agreement. and provided thal neither Porty is in default hercunder,
Scller agrees 10 sell o Parchaser. and Porchaser agrees 1o purchase from Seller, the Property,

1 Purchase Price.  The determination of the purchase price for the Property shall
be made pursnam ta an appraisal or a conlirmation of 1he value of the Property performed by Ihe
Alabama Departmen i I'tansportation,

4. Earnest Mungey, Upon exccution of 1his Agreeinent. Purchaser will deposii
One Thaasand Dullars ($1.000.00) in carnes: money (the “Earnest Money™) with Seller. Subject
w1 paragraph 10 hereol' the Larnest Mancy shall be applied 10 1he purchase price uf the PProperty
apiin ¢losing,.

residemt of the City Council of the
ST e
3INE00) EXHIBIT Date;
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S, Title/Inspections,

() Title Examination of the Property. Within five (5) days following the
Llteacrive Date (as hereinafter defined) of this Agreement or such Innger period as the partics
may agree, Purchaser shall, at its expense. obluin and deliver to Purchaser and Seller a title
insnrance cammilment lor 1he Property (the “Commitment™).  ‘The Commitnienl shull show
Seller 10 be vesied with good and markelable and insurable fee simple title w the Property,
insnrlile in an amaum equal o the purchase price. all in accordance with coinmercially
reasumable siandards, tree and clear of all liens, cncumbranees, leases, tenancics. covenants.
canditions, restriciions, righi-ulvways, eusemens and ather matters allecting title.

(b) Title Defects in the Property. I within live (5) days, or such longer

period as the panies may agrec, ol the title commitment being delivered lo Purchaser, the
Purchaser tinds itle 1o the Property 10 (i) include exceptions thal would negalively affect the
praposed use af the Propenty or (i) be defective, Purchaser shall nutify Seller in writing
specilying the title delecl(s) (“Title Defects™). Seller shall have five (5) days 10 apree to enrrect
the Tle Delects ar a lerminaie this Agreement und return the Farnest Moncy 10 Purchaser
nnless such Tile Delears are waived by Purchaser, I Selter does not notily Purchaser ol its
willingness 10 carreer the Tille Defeas within the said live (3) day perind, or sich longer periad
as the parties may agree, the Parchaser may werminate (his Agreemem and the Seller shall retnrn
the Bamest Maney 10 Purchaser. unless the Purchaser waives such Tirle Deleets, Seller shall
correet such ngreed 10 Tinle Defects as sel out in this parugraph (b) prior to the closing date as set
lnh in paragraph 6.

(¢ Inspections. I'nrchaser, its agents and representatives, shall at all tines
belure the clnsing have the privilege, opportunity und right of entering upon the Property in order
m canduer snch investigalions al’ the Property. including, but not limited lo, the physical and
enviranmenal conditions 1therent, as purchuser deems neeessary or desirable to satisly itself as m
the cundivion of the Praperty.  I'irchaser may perlform Phase 1l environmental tesiing and other
invasive investigatinns with respeet 10 [he I'roperty su long as Purchaser retums the Property to
its uriginal candition. Purchaser agrees 1o indemnily, delend and hald harmless Scller from und
against (1) any and all damages to persun or property. and (31) any and all liabilitics. damages.
casts and expenses (ineluding without limitation ressonable anorneys’ fees and court costs).
which arise as a resubt af or in conaection with Purchaser's exercise of”its rights pursuant 1a this
parugraph. In connection with Purchaser's inspections ol the Property, within three (3) business
days alier the Lifeciive Date of this Agrecinent, Seller shall provide Purchaser for its review with
cupics af all environmenial reports, surveys, engincering plans and specilications, title insurance
policies, agreemenis, materials, matcrial correspondence and other documenls in its possession
periaining tn the Property.  In the event Purchaser is not satisied with the results of its
inspectians afthe Propenty, or for any other reasun, Purchaser may. by delivery ol written notice
m Seller nn pr betore she elosing dale. ierminate this Agreemenl, whereupon all Earnest Money
shall be relimded 1w Purchaser and this Agreenmient shall be deemed null and void and of no
lurther farce ar elee with Purchaser and Scller having m further righis, nbligations or liabilivics
hereimder excepr Tor those which expressly survive any such tenninatian.

6. Closing and Acguisition of the Property. Scller and Purchaser agree that 1he

Prmpeny shall be purchased by Purchaser upon the later of (a) May 31, 2013, or (b) within ten
(10) days alier Seller's receipl ol all applicable approvals Tor this transaction from 1he Alabama

2
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Department af Transportation, or such laler dale mutally agreeable lo Scller and Purchaser in
writing. The closing shall occur at the oltices of' Bradley Aram Boult Cummings LLP, in
Iuntsville, Alabama, or at such other localion as the parties may agree,

7. Costs and Feces. At closing, Scller shall at ils own cost provide a statutory
warranty deed. Purchuser shall pay its clusing costs, including bui not limited to deed recording
fee and rax, atomney's fees for clising. all costs incurred in connection wilh any PBnancing
abtained by Purchuser, Ihe owner's and mortgugee title insurance premiums ond the title
examination lee for issuance of owner's and mortgagee litle policies. Each party shall be
resprnsible lor its own attorney's fees and other costs associated with each closing. Seller shall
be responsible for the cost of the appruisal or confirmation up to the first $ .000.

8. Cunvevance and Maymenl of Purchase Price, On 1he closing datc. Seller will
deliver 1o Purchaser ut Seller's CXpense, a statutory warranty deed for the Propenty frec from any
and all encumbranees, except uny title exceptions waived and approved by Purchaser in writing,
On the closing date, Purchaser shall pay the purchase price to Seller, less the Eamnest Moncy and
as adjusted pursuam 1o a closing statement 10 be execuled by the parties ar closing.

n. shorl Term [.ease. Purchaser agrees 10 enler into a sepurate lease ngreement on
the closing dare, lor and in considermion of §| .00, whereby Purchaser shall Icase 1o Seller, und
Seller shall rem from Murchaser. from the closing date until May 22, 2014 (with no right lo huld
uver), thar certain strage building and the imincdiately surrounding property as depicted on
kxhibit B autached hereto, tor the use by the Iunisville-Madison Counly Einergency
Management Ageney, an agency ol Scller, for storage purposes and for no other use. The lease
agreement shall provide for customary commercial lease terms which shall include thw (i) Seller
shall pay all wilities used on or about the leased premises direclly to the applicable utility
providers: (ii) Seller shall pay the ad valorem laxes, if any, regarding the lensed premises; (iii)
Scller aceepts Ihe leased premiscs on an "as-is” basis, and Seller, al Seller's expense shall make
ill necessury repairs, replacements and maintenance to the cased preinises, struetural and
nimsinictural. it being the intent that Purchaser shall have no maintenance or repair oblipalions
with respeet to the lease premises: (iv) Seller may not make uny changes, alterations. ur additions
tn the leased premises without 1irs| ubtaining the written consent of the Purchaser; (v) Purchaser
shall have no obligation 10 insure the improvements on the leased premises against the perils afl
lire, explosion, and e¢xtended coverage. including, bw not limited to, windstorm, hurricane, hail
and wirnadn, acts of war, aeis of lerrorism, acls of God or any other events whatsoever: (vi) i
Seller desires such coverages, Seller musi obtain the same al its own expensc; (vii) Seller shall
carry public liubility and property damage insurance on the leased premises naming Purchaser gs
an additional insured therein: (viii) Seller shall be responsible for any and all loss, damage or
expense (including reasonable attorney's fees) incurred us a result of the Scller's use or
necupancy ol the leased premises by Scller or any of its agencies, or their respective emplovees,
agents, aimitractors, invilees, and guests: (ix) Seller May not assign this Agreement. sublet the
leased premises or any portion thereol i change the use of the lvased premises withow he
wrillen consent ul’ Purchaser: and (x) Seller acknowledges that Seller is currently utilizing the
leased premises far the use stated herein, Seller understands that Purcliaser intends w raze 1he
storage building upan the Seller vacating the leased premises as part of Parchaser's industrial
expansion plans. Purchaser is willing lo enler into this short tern lease to assist the Seller in
tinding other suitable facilities for such slorage use.
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10.  Pro-Raliun of Taxes. Ad valorem laxes lor (he current year, il any, shull be pro-
rated as af the closing dote.

. Defoult,

(n) In the evenl Purchaser fails to close on the Property on ur before the
clusing dine lar any reason other than Seller's Jailure to carry out the terms of this Agreement.
the Eamest Maney shall be forfeiied by Purchaser and the proceeds retained by Seller as
liqeidated dumages and as Scller's sole and exclusive remedy for Purchaser’s failure 10 perforin
the obligatinms ol this Agreement, upun which this Agreeinem shall terminate. The parties hereio
achnow ledgintg than it is impussible i estingate mure precisely the danages which might be
sullered by Seller upon Purchaser’s default and 1hat Seller's retention it such sums paid 10 Seller
pursiam to this Agreemenn is intended nw as a penalty, bw rather is a rcusonable pre-breach
estiminion ol the probable loss to Seller.

(b)  In the event the sale of the Property is nol consummated on ar belore the
closing diae as i resal of Seller's failure m carry aw the terms af this Agreement, Purchaser may
clmse as its snle and exclusive remedy ta either (i) have the Eamnest Money returned In archaser
and this Agreement will be ierminated or (i) proceed for specific perlurmance.

) Shiuld either party 10 1his Agreement instinte litiganiem against the ather
for relicl. the prevailing pany in such lirigation shall be entitled to recaver all ensts incnrred,
including a reasonable attorney's fees.

12, Fees, Expenses, or Brokerape Fees. Uach party 1o this Agreement shall be
respunsible lor attorney’s Jees and other expenses incurred by them, and each party agrees 1o
indemnily and hold harmless the ather in the event a claim is mude for any brokerage
cammission ar other brokerage compensation incurred by thein in conneetiun with this
transaction. luch party represents 1o the uther tha no brokers have been involved in this
imsactian awher than Progressive Reahy (Tony McCormack). Neither party has received any
wrillen natice concerning any nnpaid real estate cominission which cuuld give rise ta a brker's
licn ander Ala, Code | 1973), §§ 35.11-430, ¢ seq.

13.  Nutices. All notices prvided for or permitted hereunder will be in writing and
will he deemed i have been duly given upon (a) the date of persinal delivery. (b) il sent by
United Siates registered v eertified inail, with postage prepaid, as indicated by the return recuipt.
(¢) the date al reeeipt of such notice i sent by u nationally recognized express courier delivery
servige. ar (d) the date iransmitted hy faesimnile transmissian with evidence of’ ambirmatinn prior
10 3:00 p.on (Huntsville, Alabama time) an the date sent, otherwise the next business day

lollowing evidence of such confirmation. and addressed ar sent lo the parties ut 1he fullawing
addresses:

TO SELLER:

City of I luntsyville, Alabama
City Attorney's Office
Attn; Peter Inttrion

308 Funntain Circle SW
Huntsville, AL 35801
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Telephone: (256) 427-5026
Fax: (256) 427.5043

TO PURCHASER:

Acanthus Industrial Propertics, LI.C
Attn: David Sosa

1003 Orchard Streel

Huntsville, AL 35801

Telephone: (256) 534-8426

Fax : (256) 533-4783

14, Entirc Agreement, This Agreemenl and all exhibits hereto state the entire
agreement of the parties and merges into this Agreement all statements, representations, and
covenants herclofore made. and any agreements not incorporuled herein are void and uf no fiirge
and eltect. This Agreement and all exhibils herelo may not be varied, aliered or amended,
exeept by o wrilten instrument execuated by the parties as provided herein,

15, Governing Law, ‘this Agreement shall be gnverned by and consirued in
accordance with the laws of the State of Alabama, without regard 10 its provisions lor contlicts
ol law,

16.  Binding Effect. All terms and provisions of lhis Agreement shall bind and inure
1 1hie benelin of the parties heretn and their respective successors and assigns.

17.  Sgverability. In the event that any condilion or covenant herein contained is held
W be invalid ur vaid by any court of' competent jurisdiction, the same shall be deemed severable
Irom the remainder uf this Agreement and shall in no way affect any other covenamt nir
canditions hercin contained.  If such condition, covenam or other provision shall be deemed

invalid due 10 its scope or breadth. such provision shall be deemed valid to the exten of the
scope ar breadth permiited by law.

8.  Number and Gender. Whenever the singular number is used herein and when
regiired by the cantext, the same shall include the plural, and the masculine gender shall include
the feminine and nemter genders, and the word "person” shall include a corporatiun, limited
liability company, firm, parinership, joint venture, trust or estate,

1, Effcctive Date. The elfective daic of this Agreement shall be May 23, 2013,

20, Caplions and Interpretations, Paragraph titles or capiions comained herein are
inseried a5 o matter ol convenience and lor relerence, and in no way define. limit. extend ol

describe the scope of this Agreement or any provision hereof.

2l Time of the Esscnce. Time is of the essence s to cach provision ul’ this
Agreemen.

22.  Counterparts, This Agreement may be exceuted in counterparts, each of which
shall be deemed an original and all of which, tuken logether, shall constitute one and the same
insirument.

1275900 1
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23.  Construction of Agrecment. This Agreement shall be construcd in its enlirety
according to its plain mcaning, The partics hereby agree Ihal this Agreement shall be construed
as an Agreemenl negotiated ot arms-length between cqually sophisticated business-persons, cach
represented and advised by scparate counsel of such party's choosing and this Agreement shall

nol therefore be conslrued against the party who provided or dralted all or any portion of this
Agrecinent.

=4 lIntroduction_and Recitals. The infroduction and recitals 1o this Agreement
inclwdiag all delinitions conlained Iherein, ure an integral part of this Agrecment.

25.  Survival. The partics agree that the representations, warrantics, covenants and
agreeinents set forth herein, shall survive closing or termination of this Agreement,

IN WITNESS WHEREOF, the undersigned partics hereto have eaused these
presents  be executed by their duly authorized represenfatives on separaie signature pnges
attached hereto effective us of Ihe 23" day of May, 2013.

(SMIGNATURES ON FOLLOWING IPAGES)

RIrFAU TN
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LOT PURCIIASF, AND SALE AGREEMENT

[Signature Page for the City of Huntsvllle, Seller)

SELLER:

THE CITY OF HUNTSVILLL,
ALABAMA. a municipal
vorporation in the Slatc ol Alubama

By: K‘T_ﬂ /\?EQ.

Tontrfiy Baule, lts Mayor

ATVTEN]:

13y G‘Jﬂ.a.adu/ i‘?—{-

Charles agood. City Clerf Treasnrer

STATE OF ALABAMA )
MADISON COUNTY )

I. the undersigned. a notary public in and Tur said county in said state, h reby
cenily thar Tominy Battle, whise nuine ng Maynr, and Charles Hagood as City Clerk-"Treasnrer,
al the City of Huntsville, Alabama. an Alabama municipal corporation, are signed 1y 1he
turegning instrument, and wha are known 10 me. ackniwledged before me on this day that, being
infurined af’ the cantents of” said insirument, they, in their capacitics as such officers. and with
Fall awrhurity exeented the same voluntaril ¥ lur and as the act of said municipal carporation.

CGiiven under my hand and oNicial seal this 'g,' . - day of _ll -P-'—\-- .
2013 _

- —,,

« . ) ‘: . > .'\‘
.\?E._ ] xL\._ e {"-«r')
Notary Public ~~. -
My Cammission Expires: ":.I I !-eI\l i~

{NTIUAPIAL SHAL |

X5 1



LOT PURCHASF. AND SALE AGREEMENT
[Signature Page for Acanthus Industrial Properties, LLC, Purchaser|

ACANTHUS INDUSTRIAL.
PROPERTIES. LLC. an Alabama limjied
liability company

S
By: ﬁ‘g\é\’
Name: I];-;d e

Tille: I!)gmg}gy“

STATE OF ALABMA )

MADISON COUNTY )

I the undersigned. a nolary public in and for said counly in suid state, hereby
certily rhan t . whose name as & v ol' Acanihus
Industrial Propenies, 1.1.C. an Alibama limited linbility company., is signed to the furegoing
instrament, iamd whi is knnwn 10 me. acknowledged belore me oit 1his day that, being infurmed
ol ihe cuntents of said insirument. he. in his capacity as snch nfficer, and with ful) authuariny
exeented the same solumarily for an as the ael of such limited liabiliny coimpany.

Given under iy hand and alficial seal this A~ duy of __’_’}%ﬁ .

201 .

INETARIAL SHALJ My camminission expires: //31__0// '71

LI K
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LOT PURCHASE AND SALE AGREEMENT

EXHIBIT A

(Subdivision Plat)
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LOT PURCHASE AND SALE AGREEMENT

EXHIBIT B
(Depiction of Storage Facility)

i0
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CITY COUNCIL AGENDA ITEM COVER MEMO

Agenda Item Number,

Meeting Type: Regular Meeting Date: 5/23/2013
Actlon Requested By: Agenda Item Type

Legal Resolution

Subject Matter:
Lot Purchase and Sale Agreement

Exact Wordlng for the Agenda:

[Resolution authorizing the Mayor to execute a Lot Purchase and
City of Huntsvllle and Acanthus Industrial Propertles, LLC.

Sale Agreement between the

Note: If amendment, please state title and number of the original

Item to be consldered for: Action Unanimous Consent Required: No

Briefly state why the actlon Is requlired;
provide, allow

and accomgplish and; any other Informatlon that might be helpful.
Lots 38, 39, 43, 44, 46, 48 & S0, Block H of the Demasters & Buford Subdlvislon.

why It Is recommended; what Councll actlon willl

Assoclated Cost:| Il

Budgeted Item:Not applicable
MAYOR RECOMME OR CONCURS: Yes

Department Hea

7 L‘J\ Date: J-22- /12

fewised I 22012



ROUTING SLIP

COMTRACTS AMD AGREEMENTS
Origlnating Department: Legal

Council Meeting Date: 52372013

Department Contact: Peter Joffrion Phone # 427-5026
Contract or Agreement: Lot Purchase and Sale Agreement

Document Name: Lot Purchase and Sale Agreement with Acanthus lodusirisl Properties
Clty Obllgation Amount:

Total Project Budget:

Uncommitted Account Balance:

Account Number:

Procurement Agreements
I

Not Applicable Not Apolicable
"~ Grant-Funded Agreements
Not Applicable Grant Name:
Department Signature
1) Orlginating _
2) Legal
3) Finance

4) Originating

S) Copy Dlstribution
a. Mayor's office
{1 coples)
b. Clerk-Treasurer
(Original & 2 coples)

Revised 04/1%/2011



