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Agenda Item Number

Meeting Type: Regular Meeting Date: 7/28/2016
Action Requested By: Agenda Item Type
General Services Resolution

Subject Matter:

Exterior Renovation and Signage for Clinton Avenue Garage

Exact Wording for the Agenda:

Resolution Authorizing the Mayor to enter an agreement between the City of Huntsville and Joe
Still Building Company, Inc. for Construction Services for the Clinton Avenue Parking Garage
located at 116 Clinton Avenue,

Note: If amendment, please state title and number bf the original

Item to be considered for: Action Unanimous Consent Required: No

Briefly state why the action is required; why it is recommended; what Council action will
provide, allow
and accomplish and; any other information that might be helpful,

Provide construction services for the existing fagade facing Clinton Avenue for the existing
Clinton Avenue Parking Garage.

Associated Cost:[$270,896 | Budgeted Item:Yes

MAYOR RECOMMENDS OR COMNCURS: ?elect... : .7
Department Head: Date: '7/21//é

revised 3/12/2012







RESOLUTION NO. 16-

BE IT RESOLVED by the City Council of the City of
Huntsville, Alabama, that the Mayor be, and he is hereby
authorized to enter into an agreement by and between the City of
Huntsville and Joe Still Building Company, Inc. in the amount of
Two Hundred Ninety Eight Thousand Nine Hundred Thirty One Dollars
and NO/100s ($298,931.00 Base Bid) with a deduction for value
engineered items of Twenty Eight Thousand Thirty Five Dollars and
NO/100s (-$28,035.00 Value Engineering) for a total contract
price of Two Hundred Seventy Thousand Eight Hundred Ninety Six
Dollars and No/100’s ($270,896.00) including Unit Price #1 -
Chain Link Panel Replacement ($2,938.00 each) for the Exterior
Renovation and Signage for Clinton Avenue Garage located on 116
Clinton Avenue, Huntsville, Alabama on behalf of the City of
Huntsville, a municipal corporation in the State of Alabama,
which said agreement is substantially in words and figures
similar to the certain document attached hereto and identified as
“Standard Agreement for Construction Services between the City of
Joe Still Building Company Inc.” consisting of forty eight (48)
pages, together with the signature of the City Council President
and an executed copy of said document being permanently kept on
file in the Office of the City Clerk Treasurer of the City of
Huntsville, Alabama

ADOPTED this the day of , 2016.

President of the City Council of
the City of Huntsville, Alabama

APPROVED this the day of , 2016.

Mayor of the City of Huntsville,
Alabama



FIXED PRICE AGREEMENT BETWEEN
THE CITY OF HUNTSVILLE
AND
JOE STILL BUILDING COMPANY, INC.
WITH ARCHITECTURAL SUPPORT FROM
MATHENY GOLDMON ARCHITECTURE + INTERIORS, LLC

This Agreement is made by and between: City of Huntsville
P.O. Box 308
Huntsville, Alabama 35804

(hereinafter referred to as the “Owner”) and: Joe Still Building Co., Inc.
' 108 Clinton Avenue West
Huntsville, Alabama 35801

(hereinafter referred to as the “Contractor”) under seal for construction described
below to be rendered for the following Project:

Project Title: Exterior Renovation and Signage for Clinton Avenue Garage

Project Location: 116 Clinton Avenue

General Description:

Renovation of the existing facade facing Clinton Avenue for the existing Clinton Avenue
Garage.

Date:

President of the City Council:

00270~1
REVISED 11-3-2015 LEGAL APPVD



1.1

1.2

1.3

1.4

1.5

ARTICLE 1
THE CONTRACT AND THE CONTRACT DOCUMENTS

THE CONTRACT

1.1.1  This Fixed Price Construction Contract between the Owner and the Contractor, of
which this Agreement is part, consists of the Contract Documents. It shall be
effective on the date this Agreement is executed by the last party to execute it.

THE CONTRACT DOCUMENTS

1.2.1  The Contract Documents consist of this Agreement, the Plans and Project Manual
dated June 8, 2016, addenda(s) 1-3 issued during the bidding and value
engineering/cost reduction/quality reduction procedure as indicated in Exhibit “E”
and related modifications to the drawings dated July 28, 2016, all Change Orders and
Field Orders issued hereafter, any other amendments hereto executed by the parties
hereafter, all of which are hereby incorporated herein by reference and made a part
hereof. Documents not included or expressly contemplated in this Article 1 do not,
and shall not form any part of this Contract.

ENTIRE AGREEMENT

1.3.1  This Contract, together with the Contractor’s performance and payment bonds for the
Project, constitute the entire and exclusive agreement between the Owner and the
Contractor with reference to the Project. Specifically, but without limitation, this
Contract supersedes all prior written or oral discussions, communications,
representation, understandings, negotiations, or agreements, if any, between the
Owner and Contractor, unless specifically referenced and included in paragraph 1.2
above.

NO PRIVITY WITH OTHERS

1.4.1  Nothing contained in this Contract shall create, or be interpreted to create, privity or
any other contractual agreement or relationship between the Owner and any person or
entity other than the Contractor.

INTENT AND INTERPRETATION

1.5.1  The intent of this Contract is to require complete, correct and timely execution of the
Work. Any Work that may be required by the Contract Documents, or any one or
more of them, as necessary to produce the intended result shall be provided by the
Contractor for the Contract Price.

1.5.2° This Contract is intended to be an integral whole and shall be interpreted as internally
consistent. What is required by any one Contractor Document shall be considered as
required by the Contract.

153 When a word, term or phrase is used in the Contract, it shall be interpreted or
construed, first, as defined herein: second, if not defined, according to its generally
accepted meaning in the construction industry; and third, if there is no generally
accepted meaning in the construction industry, according to its common and
customary usage.

1.5.4  The words “include”, includes”, “including”, as used in this Contract, shall be deemed
to be followed by the phrase, “without limitation”.
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1.6

21

1.5.5

1.5.6

1.5.7

1.5.8

1.5.9

The specification herein of any act, failure, refusal, omission, event, occurrence or
condition as constituting a material breach of this Contract shall not imply that any
other, non-specified act, failure, refusal, omission, event, occurrence or condition
shall be deemed not to constitute a material breach of the Contract.

Words or terms used as nouns in the Contract shall be inclusive of their singular and
plural forms, unless the context of their usage clearly requires a contrary meaning,

Contractor warrants and represents that it has received, reviewed, and examined the
documents prepared by Architect using that degree of skill and care as a reasonably
prudent Contractor would exercise under similar circumstances in preparing an
estimate for work of a similar scope and magnitude. Based upon that examination,
Contractor further warrants that it has not discovered any defects or deficiencies in
the Contract Documents and that the documents are, to the best of Contractor’s
knowledge, information, and belief, adequate for constructing the Project. Contractor
further agrees that in the event it should discover any defect, inconsistency, or
inadequacy in the Contract Documents, it will notify Owner in writing as soon as
practicable of such defect, inconsistency, or inadequacy such that Owner may request
Architect to remedy the same.

In the event any conflict, discrepancy, or inconsistency among any of the documents
which make up this contract, the following shall control: The Contractor is deemed to
have based his estimate upon the order of precedence as set froth below of performing
the work. As between numbers and scaled measurements on the Drawings and in the
Design, the numbers shall govern: and between larger scale and smaller scale
drawings, the larger scale shall govern. Interpretations shall be based on the
following order of precedence: 1) This Agreement, 2) Supplementary Conditions, if
any, 3) Bid Documents and Addenda, with those Addenda of later date having
precedence over those of earlier date, 4) The General Condition of the Contract for
Construction, AIA Document A201, 5) Drawings and Specifications. In the event
that there is a conflict between the Drawings and Specifications, the Owner shall
determine which shall govern and it shall be assumed that the Contractor used the
most expensive method of construction in preparing his bid for the Contract. This
contract shall be administered based on the aforesaid assumption.

Neither the organization of any of the Contract Documents into divisions, sections,
paragraphs, articles, (or other categories), nor the organization or arrangement of the
Design, shall control the Contractor in dividing the Work or in establishing the extent
or scope of the Work to be performed by Subcontractors.

OWNERSHIP OF CONTRACT DOCUMENTS

1.6.1

The Contract Documents, and each of them, as well as other documents furnished by
the Owner, shall remain the property of the Owner. The contractor shall have the
right to keep one record set of the Contract Documents upon completion of the
Project, provided, however, that in no event shall Contractor use, or permit to be used,
any or all such Contract Documents on other projects without the Owner’s prior
written authorization.

ARTICLE 11

THE WORK

The Contractor shall perform all the Work required by this Contract.
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2.2

2.3

3.1

3.2

The term “Work” shall mean whatever is done by or required of the Contractor to perform and
complete its duties under this Contract, including the following construction of the whole or a
designated part of the Project; furnishing of any required surety bonds and insurance; and the
provision or furnishings of labor, supervision, services, materials, supplies, equipment, fixtures
appliances, facilities, tools, transportation, storage, power, permits and licenses required of the
Contractor, fuel, heat, light, cooling and all other utilities as required by this Contract. The
Work to be performed by the Contractor is generally described as set forth on page 1 and as set
forth in the Contract Documents.

£

The Contractor shall be responsible for the creation and submission to the Owner of detailed
and comprehensive as-built drawings depicting all as-built construction. Said as-built
drawings shall be submitted along with building equipment operations manuals and all
warranty data to the Owner upon final completion of the Project and receipt of same by the
Owner shall be condition precedent to final payment to the contractor.

ARTICLE 11
CONTRACT TIME
TIME

3.1.1 The Contractor shall commence the Work within 10 calendar days after the Owner
issues the written notice to proceed and shall diligently continue its performance until
final completion of the Project. The contractor shall accomplish Final Completion
of all of the Work no later than October 15, 2016. The number of calendar days
from the date on which the Work is permitted to proceed, through the date set froth
for Final Completion, shall constitute the “Contract Time.”

3.1.2 The term “Substantial Completion”, as used herein, shall mean that point at which, as
certified in writing by the Architect, the Project is at a level of completion in strict
compliance with his contract, such that the Owner or its designee can enjoy beneficial
use or occupancy and can use or operate it in all respects, for its intended purpose.
Partial use or occupancy of the Project shall not result in the Project being deemed
substantially complete, and such partial use or occupancy shall not be evidence of
substantial completion.

3.1.3  All limitations of time set forth in the Contract Documents are of the essence of this
Contract.

LIQUIDATED DAMAGES

3.2.1 In the event that unexcused delay causes the Contractor to fail to accomplish
Substantial Completion of the Work in accordance with the dates set forth herein, for
each and every day of delay the Contractor shall pay to the Owner liquidated damages
for the loss of use. For every day of delay beyond the established Final
Completion date of October 15, 2016, the Contractor shall pay the Owner the
sum of $500.00 per calendar day for liquidated damages for the first five (5)
calendar days. On October 21, 2016 the liquidated damages shall be raised to
$1,000.00 per calendar day until final completion is provided.

Any sums due and payable hereunder by the Contractor shall be payable, not as a
penalty, but as liquidated damages representing an estimate of delay damages likely
to be sustained by the Owner, estimated at or before the time of executing this
Contract. When the Owner reasonably believes that Substantial Completion will be
inexcusably delayed, the Owner shall be entitled, but not required, to withhold from
any amounts otherwise due the Contractor an amount then believed by the Owner to
be adequate to recover liquidated damages applicable to such delays. If and when the
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Contractor overcomes the delay in achieving Substantial Completion, or any part
thereof, for which the Owner has withheld payment, the Owner shall promptly release
to the Contractor those funds withheld, but no longer applicable, as liquidated
damages. For liquidated damages pertaining to failure to achieve Final Completion in
accordance with the requirements of paragraph 3.1.1. See paragraph 5.7.

ARTICLE IV
CONTRACT PRICE

4.1 THE CONTRACT PRICE

4.1.1

The Owner shall pay, and the Contractor shall accept, as full and complete payment
for the Contractor’s timely performance of all of the Work and obligations required
herein, the Fixed Price Agreement of a

$298.931.00 (Base Bid)
Two Hundred Ninety Eight Thousand Nine Hundred Thirty One Dollars and

NO/100s

$2,938.00 (Unit Price #1- Chain Link Panel Replacement)

Two Thousand Nine Hundred Thirty Eight

For sales and use tax certificate exemption purposes the total fixed price amount
does not include any amounts for sales and use taxes and the amount of the
$4,500 is the approximate estimated sale taxes excluded from the Base Bid and
$125.00 is the approximate estimated sale taxes excluded from Unit Price #1.

Listed below items that are Value Engineered (Deductions) from the Base Bid
amount totaling $28,035.00, as referenced in Exhibit “E”.

VE #1 — Leave fence panels in place, cut and mend -$2,500
VE #2A - Delete vertical T shape at sign rails -$3,800
VE #2B - Delete aluminum sign rails over entry -$6,200
VE #3 — Alternate decorative wall mount fixtures -$2,335
VE #4 — Only re-lamp/re-ballast burned out drive-in fixtures -$ 400
VE #5 — Deductive allowance to use galvanize rails for signage -$5,000
VE #6 — Delete vertical V shape cap between panels -$7,800

$270.896.00 (Total Contract Price)

Two Hundred Seventy Thousand Eight Hundred Ninety Six Dollars and
NO/100s

The price set forth in this paragraph 4.1 shall constitute the Contract Price which shall
not be modified except by Change Order or other mutually agreed upon contract
modification as provided in this Contract. The contract price as set forth herein shall
include the cost of all labor, materials, and supplies to be used or incorporated in the
project. The contract price as stated herein, including adjustments such as change
orders, is the total amount payable by the Owner to the Contractor for performance of
the Work under the Contract Documents.
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5.1

5.2

ARTICLE V
PAYMENT AND COMPLETION

SCHEDULE OF VALUES

5.1.1

Within 10 calendar days of the issuance of the notice to proceed, the Contractor shall
prepare and submit to the Owner and to the Architect a Contractor’s Schedule of
Values allocating the Contract Price to the various portions of the Work for the
purposes of periodic and final payment. The Contractor’s mobilization, cleanup,
bonds, insurance, overhead and profit shall be separated from subcontractor and
materials costs. The Contractor's Schedule of Values shall be prepared in such form,
with such detail, and supported by such data as the Architect or the Owner may
require to substantiate its accuracy. The Contractor shall not imbalance its Schedule
of Values nor artificially inflate any element thereof. The violation of this provision
by the Contractor shall constitute a material breach of this Contract. The Schedule of
Values shall be used only as a basis for the Contractor's Applications for Payment and
shall only constitute such basis after it has been acknowledged in writing by the
Architect and the Owner. '

PAYMENT PROCEDURE

521

522

523

The Owner shall pay the Contract Price to the Contractor as provided below.

PROGRESS PAYMENTS - The form of the Contractor’s Application for Payment
shall be supported by AIA Document G703, Continuation Sheet. Based upon the
Contractor's Schedule of Values, the Contractor shall submit his applications for
payment, in duplicate (each being notarized), to the Architect and to the Owner. After
being subsequently certified by the Architect and sent to the Owner by the Architect,
the Owner shall make progress payments to the Contractor on account of the Contract
Price.

On or about the twentieth (20th) of each month after commencement of the Work, but
no more frequently than once a month, the Contractor shall submit an Application for
Payment to the Architect and to the Owner in such form and manner, and with such
supporting data and content, as the Owner or the Architect may require. Therein, the
Contractor may request payment for ninety-five percent (95%) of that portion of the
Contract Price, less the total amounts of previous payments received from the Owner,
which are properly allocable to Contract requirements properly provided, including
labor and materials properly incorporated in the Work and including any materials
stored on the site or suitably stored and insured off site for subsequent incorporation
in the Work. Prior to requesting payment for any materials, the Contractor shall
document to the satisfaction of the Owner and the Architect that the Contractor has
paid for the materials included in the request for payments or that the materials are
currently invoiced and payable. Payment for stored materials and equipment shall also
be conditioned upon the Contractor's certification satisfactory to the Owner, that the
owner has title to such materials and equipment and shall include proof of required
insurance against loss or damage. Such Application for Payment shall be signed by
the Contractor and shall constitute the Contractor's representation that the Work has
progressed to the level for which payment is requested in accordance with the
Schedule of Values, that the Work has been properly installed or performed in full
accordance with this Contract, and that the Contractor knows of no reason why
payment should not be made as requested. Thereafter, the Architect will review the
Application for Payment and may also review the Work at the Project site or
elsewhere to determine whether the quantity and quality of the Work is as represented
in the Application for Payment and is as required by this Contract. After fifty percent
(50%) of the Work has been completed, the Contractor may increase his payment
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524

525

52.6

5.2.7

528

request percentage to be one hundred percent ( 100%) of Work completed for the
remaining half of the project instead of the ninety-five percent (95%) set forth above.
Should the Contractor elect to calculate the retainage of 5% on a line item basis
within the Schedule of Values, the total retainage per pay request shall be not less
than 5% until the total pay application exceeds 50% of the Contract value.

The Architect shall determine and certify in writing to the Owner no later than the last
day of the month, the amount properly owing to the Contractor. The amount of each
partial payment shall be the amount certified for payment by the Architect less such
amounts, if any, otherwise owing by the Contractor to the Owner or which the Owner
shall have the right to withhold as authorized by this Contract. The Architect's
certification of the Contractor's Application for Payment shall not preclude the Owner
from the exercise of any of its rights as set forth in Paragraph 5.3 herein below. The
Owner will make payment to the Contractor pursuant to the Contractor’s Application
for Payment within thirty (30) days from the date of receipt by the Owner of the
Architect’s certification of the Contractor’s Application for Payment.

The Contractor warrants that title to all Work covered by an Application for Payment
will be vested in the Owner no later than the time of payment. The Contractor further
represents and warrants that upon submittal of an Application for Payment, all Work
for which payments have been previously paid by the Owner shall be free and clear of
liens, claims, security interest or other encumbrances in favor of the Contractor or any
other person or entity whatsoever. As a condition precedent to payment, the
Contractor shall provide on a monthly basis to the Owner properly executed waivers
of lien, in the form provided by the Owner which is set forth in “Exhibit D” hereto,
from all subcontractors, material men, suppliers, or others having lien rights, wherein
said subcontractors, material men, suppliers, or others having lien rights, shall
acknowledge receipt of all sums due to date pursuant to all prior Applications for
Payment and waive and relinquish any liens, lien rights or other claims relating to
date to the work site.

When payment is received from the Owner, the Contractor shall promptly pay each
Subcontractor, material men, laborers, and suppliers the amounts they are due for the
work covered by such payment. In the event the Owner becomes informed that the
Contractor has not paid a Subcontractor, material man, laborer, or supplier as herein
provided, the Owner shall have the right, but not the duty, to issue future checks in
payment to the Contractor of amounts otherwise due hereunder naming the Contractor
and any such Subcontractor, material man, laborer, or supplier as joint payees. Such
joint check procedure, if employed by the Owner, shall create no rights in favor of
any person or entity beyond the right of the named payees to payment of the check
and shall not be deemed to commit the Owner to repeat the procedure in the future.

No progress payment, nor any use or occupancy of the Project by the Owner, for any
purpose, shall be interpreted or construed to constitute an acceptance of any Work not
in strict accordance with this Contract.

No progress payment may include requests for payment of amounts the Contractor
does not intend to pay to a Subcontractor or material supplier because of a dispute or
other reason.
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5.3

(a)

(b)

(©)

(d

(e)

®

(®

(h)

5.4

5.5

WITHHELD PAYMENT

5.3.1  The Owner may decline to make payment, may withhold funds, and, if necessary,
may demand the return of some or all of the amounts previously paid to the Contractor, to
protect the Owner from loss because of:

defective Work not remedied by the Contractor nor, in the opinion of the Owner, likely to be
remedied by the Contractor.

the quality of a portion, or all, of the Contractor’s work not being in accordance with the
requirements of this Contract.

the quantity of the Contractor’s work not being as represented in the Contractor’s Application
for Payment.

claims made or likely to be made by third parties against the Owner or the Owner's property.

failure by the Contractor to use Contract funds, previously paid the Contractor by the Owner,
to pay Contractor’s work related obligations including Subcontractors, laborers, material men,
material and equipment suppliers or others in a prompt and proper fashion.

evidence that the balance of the Work cannot be completed in accordance with the Contract for
the unpaid balance of the Contract Price.

evidence related to the Contractor’s rate of Progress which in the Ownet’s opinion indicates
that the Work will not be completed in the time required for substantial or final completion.

the Contractor’s persistent failure to carry out the Work or refusal to perform any of its
obligations in accordance with the Contract.

damage or loss caused by the Contractor or a Subcontractor, material man, laborer, or supplier
to the Owner or a third party to whom the Owner is, or may be, liable.

In the event that the Owner makes written demand upon the Contractor for amounts previously
paid by the Owner as contemplated in this Subparagraph 5.3.1, the Contractor shall promptly
comply with such demand.

UNEXCUSED FAILURE TO PAY

5.4.1 If within thirty (30) days after the date established herein for payment to the
Contractor by the Owner, the Owner, without cause or basis hereunder, fails to pay
the Contractor any amount then due and payable to the Contractor, then the
Contractor may after seven (7) additional days' written notice to the Owner and the
Architect, and without prejudice to any other available rights or remedies it may have,
stop the Work until payment of those amounts due from the owner have been received.

SUBSTANTIAL COMPLETION

5.5.1  When the Contractor believes that Substantial Completion has been achieved as
defined by 3.1.2, the Contractor shall notify in writing the Architect and the Owner
and shall submit in writing a list of items to be completed or corrected. When the
Architect, on the basis of an inspection, determines that the Work is in fact
substantially complete, then the Architect will prepare a Certificate of Substantial
Completion which shall establish the date of Substantial Completion, shall state the
responsibilities of the Owner and the Contractor as applicable for Project security,
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5.6

5.7

maintenance, heat, utilities, damage to the Work, and insurance, and shall fix the time
within which the Contractor shall complete the items listed therein. If the Architect,
through its inspection, fails to find that the Contractor’s work is substantially
complete, and is required to repeat all, or any portion of, its Substantial Completion
inspection, the Contractor shall bear the cost of such repeat inspections(s) which cost
may be deducted by the Owner from any payment then or thereafter due to the
Contractor. Guarantees and equipment warranties required by the Contract shall
commence on the date of Substantial Completion of the Work. The Certificate of
Substantial Completion shall be submitted to the Owner and the Contractor for their
written acceptance of the responsibilities assigned to them in such certificate. Upon
Substantial Completion of the Work, and execution by both the Owner and the
Contractor of the Certificate of Substantial Completion, the Owner shall pay the
Contractor an amount sufficient to increase total payments to the Contractor to one
hundred percent (100%) of the Contract Price less three hundred percent (300%) of
the reasonable costs as determined by the Owner for completing all incomplete Work,
correcting and bringing into conformance all defective and nonconforming Work, and
handling all outstanding or threatened unsettled claims.

PARTIAL OCCUPANCY OR USE

5.6.1

56.2

5.6.3

The Owner may occupy or use any completed or partially completed portion of the
Work at any stage when such portion is designated by separate agreement with the
Contractor or as identified in Article III. Such partial occupancy or use may
commence whether or not the portion is substantially complete, provided the Owner
and Contractor have accepted in writing the responsibilities assigned to each of them
for payments, retainage if any, security, maintenance, heat utilities, damage to the
Work and insurance, and have agreed in writing concerning the period for correction
of the Work and commencement of warranties required by the Contract Documents.
When the Contractor considers a portion substantially complete, the Contractor shall
prepare and submit a list to the Architect as provided under Subparagraph 5.5.1.
Consent of the Contractor to partial occupancy or use shall not be unreasonably
withheld. The stage of the progress of the Work shall be determined by written
agreement between the Owner and Contractor or, if no agreement is reached, by
decision of the Architect.

Immediately prior to such partial occupancy or use, the Owner, Contractor and
Architect shall jointly inspect the area to be occupied or portion of the Work to be
used in order to determine and record the condition of the Work.

Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the
Work shall not constitute acceptance of Work not complying with the requirements of
the Contract. Documents.

COMPLETION AND FINAL PAYMENT

5.7.1

When all of the Work is finally complete and the Contractor is ready for a final
inspection, it shall notify the Owner and the Architect thereof in writing. Thereupon,
the Architect will make final inspection of the Work and, if the Architect confirms
that the Work is complete in full accordance with this Contract and this Contract has
been fully performed, the Architect will promptly issue a final Certificate for Payment
certifying to the Owner that the Project is complete and the Contractor is entitled to
the remainder of the unpaid Contract Price, less any amount withheld pursuant to this
Contract. If the Architect is unable to issue its final Certificate for Payment and is
required to repeat its final inspection of the Work, the Contractor shall bear the cost of
such repeat final inspection(s) which cost may be deducted by the Owner from the
Contractor's final payment.
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6.1

5.7.2

573

5.74

5.7.5

576

If the Contractor fails to achieve final completion within the time fixed in paragraph
3.1.1, the Contractor shall pay the Owner liquidated damages, as set forth in
paragraph 3.2.1, for each and every calendar day of unexcused delay in achieving
final completion beyond the date set forth herein for final completion of the Work.
Any sums due and payable hereunder by the Contractor shall be payable, not as a
penalty, but as liquidated damages representing an estimate of delay damages likely
to be sustained by the Owner, estimated at or before the time of executing this
Contract. When the Owner reasonably believes that final completion will be
unexcusably delayed, the Owner shall be entitled, but not required, to withhold from
any amounts otherwise due the Contractor an amount then believed by the Owner to
be adequate to recover liquidated damages applicable to such delays. If and when the
Contractor overcomes the delay in achieving final completion, or any part thereof, for
which the Owner has withheld payment, the Owner shall promptly release to the
Contractor those funds withheld, but no longer applicable, as liquidated damages.

The Contractor shall not be entitled to final payment unless and until it submits to the
Owner and the Architect, in a form and manner required by the Owner, if any, its
affidavit that all its obligations for payrolls, Subcontractors, laborers, invoices for
materials and equipment, and other liabilities connected with the Work for which the
Owner, or the Owner's property might be responsible, have been fully paid or
otherwise satisfied; releases and waivers of lien from all Subcontractors, laborers, and
suppliers of the Contractor and of any and all other parties required by the Architect
or the owner, consent of Surety, if any, to final payment. Additionally, all product
warranties, operating manuals, instruction manuals and other record documents,
drawings, and things customarily required of the Contractor, or expressly required
herein, as a part of or prior to closeout of the work must be delivered prior to final
payment. If any third party fails or refuses to provide a release of claim or waiver of
lien as required by the Owner, the Contractor shall furnish a bond satisfactory to the
Owner to discharge any such lien or indemnify the Owner from liability.

The Contractor shall, immediately after the completion of the contract, give notice of
the completion by an advertisement in a newspaper of general circulation published
within the city or county in which the work has been done for a period of four
successive weeks. A final settlement shall not be made upon the contract until the
expiration of thirty (30) days after the completion of the notice. Proof of publication
of the notice shall be made by the contractor to the authority by whom the contract
was made by affidavit of the publisher and a printed copy of the notice published.

The Owner shall make final payment of all sums due the Contractor subject to 5.3.1
above, within thirty (30) days of the Architect's execution of a final Certificate of
Payment.

Acceptance of final payment shall constitute a waiver of all claims against the Owner
by the Contractor except for those claims previously made in writing against the
Owner by the Contractor, pending at the time of final payment, and identified in
writing by the Contractor as unsettled at the time of its request for final payment.

ARTICLE VI
THE OWNER

INFORMATION, SERVICES AND THINGS REQUIRED FROM OWNER

6.1.1

The Owner shall furnish to the Contractor, prior to the execution of this Contract, any
and all written and tangible material in its possession concerning conditions below
ground at the site of the Project. Such written and tangible material is furnished to the
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6.2

6.3

6.4

Contractor only in order to make complete disclosure of such material and for no
other purpose. By furnishing such material, the Owner does not represent, warrant, or
guarantee its accuracy either in whole, in part, implicitly or explicitly, or at all, and
shall have no liability therefor. The Owner shall also furnish, if appropriate and
available, surveys, legal limitations and utility locations (if known), and a legal
description of the Project site.

Excluding permits and fees normally the responsibility of the Contractor or
determined to be the responsibility of the Contractor in accordance with this Contract,
the Owner shall obtain all easements required for construction and shall pay for aid to
construction required for construction, use or occupancy of permanent structures or
for permanent changes in existing facilities.

The Owner will furnish the Contractor, free of charge, two (2) copies of the Contract
Documents for execution of the Work. Additional copies may be purchased by the
Contractor from the printer.

The Owner shall classify all contract modifications in accordance with the categories
established in “Exhibit A” entitled “Contract Modification Request” which is attached
hereto and incorporated by reference.

RIGHT TO STOP WORK

6.2.1

If the Contractor persistently fails or refuses to perform the Work in accordance with
this Contract, the Owner may order the Contractor to stop the Work, or any described
portion thereof, until the cause for stoppage has been corrected, no longer exists, or
the Owner orders that Work be resumed. In such event, the Contractor shall
immediately obey such order. However, the right of the Owner to stop the Work shall
not give rise to a duty on the part of the Owner to exercise this right for the benefit of
the Contractor or any other person or entity.

OWNER'S RIGHT TO PERFORM WORK

63.1

If the Contractor's Work is stopped by the Owner under Paragraph 6.2, and the
Contractor fails within seven (7) days of such stoppage to provide adequate assurance
to the Owner that the cause of such stoppage will be eliminated or corrected, then the
Owner may, without prejudice to any other rights or remedies the owner may have
against the Contractor, proceed to carry out the subject Work with its own forces or
with the forces of another. In such a situation, the Contractor shall be fully
responsible and be liable for the costs of performing such work by the Owner and an
appropriate contract modification shall be issued deducting from the Contract Price
the cost of correcting the subject deficiencies, plus compensation for the Owner’s
Representative’s and Architect's additional services and expenses necessitated thereby,
if any. If the unpaid portion of the Contract Price is insufficient to cover the amount
due the Owner, the Contractor shall pay the difference to the Owner. The rights set
forth herein are in addition to and without prejudice to, any other rights or remedies
the Owner may have against the Contractor.

OWNER’S POINT OF CONTACT

6.4.1

The Owner’s point of contact shall be Ricky Wilkinson. The telephone number on-
site is 256-427-5287 or 256-261-9429.
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7.1

7.2

7.3

7.4

ARTICLE VII
THE CONTRACTOR

CONTINUING DUTY

7.1.1

The Contractor is again reminded of its continuing duty set forth in Subparagraph
1.5.7. The Contractor shall perform no part of the Work at any time without required
pre-construction conferences, adequate Contract Documents, Contractor performed
Interference Drawings, as defined in the Specifications, or, as appropriate, approved
Shop Drawings, Product Data or Samples for such portion of the Work. The
Contractor shall provide to the Owner and Architect written notice of any error,
omission, inconsistency, or ambiguity in the Contract Documents at least twenty-one
(21) days prior to the scheduled date for performance of the affected portion o f the
Work. Failure to provide such written notice to the Owner and Architect in
accordance with this paragraph shall result in the Contractor waiving any resulting
claim for time delay or any other consequential damages. Upon written notice of said
error, omission, inconsistency, or ambiguity in the Contract Documents the Owner
will have 21 days to remedy same before starting to count days of delay to the
Contractor. If the Contractor performs any of the Work which involves such an error,
omission, inconsistency or ambiguity in the Contract Documents without such written
notice to the Owner and Architect, the Contractor shall bear responsibility for such
performance and shall bear the cost of correction.

CONSTRUCTION AND SUPERVISION PROCEDURES

7.2.1

7.2.2

The Contractor shall perform the Work strictly in accordance with this Contract.

The Contractor shall strictly supervise and direct the Work using the Contractor's best
skill, effort and attention. The Contractor shall be responsible to the Owner for any
and all acts or omissions of the Contractor, its employees and others engaged in the
Work on behalf of the Contractor.

REVIEW OF FIELD CONDITIONS

7.3.1

The Contractor shall take field measurements and verify field conditions and shall
carefully compare such field measurements and conditions and other information
known to the Contractor with the Contract Documents before commencing activities.
Errors, inconsistencies or omissions discovered shall be reported to the Architect and
to the Owner in accordance with provisions defined in Article 7.1.1.

WARRANTY

7.4.1

7.4.2

The Contractor warrants to the Owner that all labor furnished to progress the Work
under this Contract will be competent to perform the tasks undertaken, that the
product of such labor will yield only first-class results, that materials and equipment
furnished will be of good quality and new unless otherwise permitted by this Contract
and that the Work will be of good quality, free from faults and defects and in strict
conformance with this Contract. All Work not strictly conforming to these
requirements may be considered defective and shall constitute a breach of the
Contractor’s warranty.

]

In addition to any other warranties and guarantees set forth elsewhere in this
Agreement, the Contractor, upon request by the Owner or the Architect shall
promptly correct all failures or defects in its Scope of the Work for a period of one (1)
year after the date of substantial completion. In the event of termination of the
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7421

7.4.3

74.3.1

7.4.3.2

7433

7.4.4

7.4.5

7.4.6

7.4.7

Agreement for convenience or for cause prior to substantial completion, the
Contractor shall be responsible for the correction of all failure or defects in its Scope
of Work as performed and paid for a period of one (1) year after the effective date of
the termination. Should the Contractor fail to promptly correct any failure or defect,
the Owner may take whatever actions it deems necessary to remedy the failure or
defect and the Contractor shall promptly reimburse the Owner for any expenses or
damages it incurs as a result of the Contractor's failure to correct the failure or defect
including, but not limited to, any attorney’s fees necessary to remedy the failure or
defect, or to obtain reimbursement from the Contractor.

The Contractor shall schedule, coordinate and participate in a walk-through
inspection of the work one (1) month prior to the expiration of the one-year correction
period, and shall notify the Owner, the Professionals, and any necessary
subcontractors and suppliers of the date of, and request their participation in, the
walk-through inspection. The purpose of the walk-through inspection will be to
determine if there are defects or failures which require correction.

In addition to the warranties and guarantees set forth elsewhere herein, the Builder
expressly warrants and guarantees to the Owner:

That its scope of the Work complies with (i) the Construction Documents; and, (ii)
all applicable laws, statutes, building codes, rules and regulations of all governmental,
public and quasi-public authorities and agencies having jurisdiction over the Project.

That all goods, products, materials, equipment and systems incorporated into its scope
of the Work conform to applicable specifications, descriptions, instructions, drawings,
data and samples and shall be and are (i) new (unless otherwise specified or
permitted) and without apparent damage; (ii) of quality equal to or higher than that
required by the Contract Documents; and (iii) merchantable.

That all management, supervision, labor and services required for its scope of the
Work shall comply with the Contract and shall be and are performed in a
workmanlike manner.

The Contractor shall require that all its subcontractors and suppliers provide written
warranties, guaranties and other undertakings to the Owner and the Builder in a form
identical to the warranties, guaranties and other undertakings set forth in this Contract,
including the warranties, guaranties, and undertakings set forth in this Article, which
warranties, guaranties and undertakings shall run to the benefit of the Owner as well
as the Contractor.

The warranties and guaranties set forth in this Article shall be in addition to all other
warranties, express, implied or statutory, and shall survive the Owner’s payment,
acceptance, inspection of, or failure to inspect, the Work and review of the Contract
Documents. These warranty provisions shall survive any termination of the contract.

Nothing contained in Paragraph 7.4.2 shall be construed to establish a period of
limitation with respect to the Contractor’s obligations under the Contract. Paragraph
7.4.2 relates only to the Contractor’s specific obligations with respect to the Work,
and has no relationship to the time within which the Contractor’s contractual
obligations under the Contract may be enforced, nor to the time within which
proceedings may be commenced to establish the Contractor’s liability with respect to
any contractual obligations pursuant to Paragraph 7.4.2 or contained elsewhere herein.

Unless otherwise specified herein, all of the Contractor’s warranty and guaranty
obligations, including the time periods for all written warranties and guarantees of
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7.5

7.6

7.7

7.8

specifically designated equipment required by the Construction Documents, shall
begin on the date of Substantial Completion or the date of acceptance by the Owner,
whichever is later.

PERMITS, FEES AND NOTICES

7.5.1  The Contractor shall obtain and pay for all permits, fees and licenses, excluding aid
to construction, necessary and ordinary for the Work. The Contractor shall comply
with all lawful requirements applicable to the Work and shall give and maintain any
and all notices required by applicable law pertaining to the Work.

AUTHORIZED REPRESENTATIVE AND KEY PERSONNEL

7.6.1  The Contractor shall employ and maintain at the Project site only competent
supervisory personnel. Absent written instruction from the Contractor to the contrary,
the superintendent shall be deemed the Contractor’s authorized representative at the
site and shall be authorized to receive and accept any and all communications from
the Owner or the Architect.

7.6.2  Key Supervisory personnel assigned by the Contractor to this Project are as follow:

Name Function
Joe Still President
Chris Ethridge Project Manager

So long as the individuals named above remain actively employed or retained by the
Contractor, they shall perform the functions indicated next to their names unless the Owner
agrees to the contrary in writing. In the event one or more individuals not listed above
subsequently assume one or more of those functions listed above, the Contractor shall be
bound by the provisions of this Subparagraph 7.6.2 as though such individuals had been listed
above.

SCHEDULE

7.7.1 The Contractor, within 10 days of the issuance of notice to proceed, shall submit to
the Owner and the Architect for their information the Contractor's schedule for
completing the Work. Such Schedule shall be in compliance with the requirements
set forth in the Project Manual which is attached hereto and incorporated by reference.
The Contractor's schedule shall be revised no less frequently than monthly (unless the
parties otherwise agree in writing) and shall be revised to reflect conditions
encountered from time to time and shall be related to the entire Project. Each such
revision shall be furnished to the Owner and the Architect. F ailure by the Contractor
to strictly comply with the provisions of this Paragraph 7.7.1 shall constitute a
material breach of this Contract.

DOCUMENTS AND SAMPLES AT THE SITE

7.8.1  The Contractor shall continuously maintain at the site, for the benefit of the Owner
and the Architect, one updated record copy of this Contract marked to record on a
current basis, amendments, revisions, changes, selections and modifications made
during the term of this contract. Additionally, the Contractor shall maintain at the site
for the Owner and Architect the approved Shop Drawings, Product Data, Samples and
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7.9

other similar required submittals and interference drawings. All of these record
documents shall be available to the Owner and the Architect at all regular business
hours. Upon final completion of the Work, all of these record documents shall
become the property of and shall be delivered to the Owner.

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

79.1

792

793

7.9.4

7.8.5

7.9.6

Shop Drawings, Product Data, Samples and other submittals from the Contractor do
not constitute Contract Documents. Their purpose is merely to demonstrate the
manner in which the Contractor intends to implement the Work in conformance with
information received from the Contract Documents.

The Contractor shall not perform any portion of the Work requiring submittal and
review of Shop Drawings, Product Data or Samples unless and until such submittal
shall have been approved by the Architect. Approval by the Architect or Owner,
however, shall not be evidence that Work installed pursuant thereto conforms with the
requirements of this Contract. The Owner and Architect shall have no duty to review
partial submittals, unsolicited, or incomplete submittals.

The Contractor shall review, approve and submit to the Architect and Owner, Shop
Drawings, Product Data, Samples and similar submittals required by the Contract
Documents with reasonable promptness and in such sequence as to cause no delay in
the Work or in the activities of the Owner or of separate contractors. The Contractor
shall maintain a submittal log which shall include, as a minimum, the date scheduled
for each submittal, the actual date of each submittal, the date of any resubmittal, the
date of an approval or rejection, and the reason for any approval or rejection. The
submittal log shall be copied to the Owner and Architect on a weekly basis and
presented during the weekly project meeting.

By approving and submitting Shop Drawings, Product Data, Samples and similar
submittals, the Contractor represents that the Contractor has determined and verified
materials, field measurements and field construction criteria related thereto, or will do
so, and has checked and coordinated the information contained within such submittals
with the requirements of the Work and of the Contract Documents and has performed
his duty of carefully reviewing, inspecting, and examining any and all submittals
before submitting to the Owner or Architect. Prior to the commencement of work,
other than the structural framework, the Contractor shall create interference drawings
for the coordination of trades in the mechanical rooms and other congested areas.
Such interference drawings shall be subject to submittal to the Architect and Owner
and approval in accordance with paragraph 7.9.

The Contractor shall not be relieved of responsibility for deviations from
requirements of the Contract Documents by the Architect's approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Contractor has
specifically informed the Architect in writing of such deviation at the time of
submittal and the Architect has given written approval to the specific deviation. The
Contractor shall not be relieved of responsibility for errors or omissions in Shop
Drawings, Product Data, Samples or similar submittals by the Architect's approval
thereof.

The contractor shall direct specific attention in writing or on resubmitted Shop
Drawings, Product Data, Samples or similar submittals to revisions other than those
requested by the Architect on previous submittals.
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7.9.7

7.9.8

Informational submittals upon which the Architect is not expected to take responsive
action shall be so identified in the Contract Documents.

When professional certification of performance criteria of materials, systems or
equipment is required by the Contract Documents, the Architect shall be entitled to
rely upon the accuracy and completeness of such calculations and certifications.

7.10 CLEANING AND USE OF THE SITE AND THE PROJECT

7.10.1

7.10.2

7.103

7.10.4

The Contractor shall keep the site and off-site areas reasonably clean during
performance of the Work and is responsible for the trash/debris that is allowed to
accumulate onsite or off-site. Upon final completion of the Work, the Contractor
shall thoroughly clean the site and the Project and remove all waste, debris, trash, and
excess materials or equipment, together with all of the Contractor's property
therefrom.

The Contractor shall confine operations at the site to areas permitted by law,
ordinances, permits and the Contract Documents and shall not unreasonably
encumber the site with materials or equipment or impede floodwater flow.

If the Contractor fails to clean up as provided in the Contract Documents, the Owner
may do so and the cost thereof shall be charged to the Contractor.

Access to the Site: The Contractor shall perform its scope of the Work so as not to
interrupt or interfere with any on site operations of the Owner or those authorized by
the Owner to use the site.

7.11 ACCESS TO WORK

7.11.1

The Owner and the Architect shall have access to the Work at all times from
commencement of the Work through final completion. The Contractor shall take
whatever steps necessary to provide access when requested.

7.12 ROYALTIES AND PATENTS

7.12.1

The Contractor shall pay all royalties and license fees. The Contractor shall defend
suits or claims for infringement of patent rights and shall hold the Owner and
Architect harmless from loss on account thereof, but shall not be responsible for such
defense or loss when a particular design, process or product of a particular
manufacturer or manufactures is required by the Contract Documents. However, if
the Contractor has reason to believe that the required design, process or product is an
infringement of a patent, the Contractor shall be responsible for such loss unless such
information is promptly furnished to the Owner and Architect.

7.13 SAFETY PRECAUTIONS AND PROGRAMS

7.13.1

7.13.2

The Contractor shall be solely responsible for initiating, maintaining and supervising
all safety precautions and programs in connection with the performance of the
Contract. The Contractor shall submit to the Architect and the Owner for their
approval, a written Safety Program which shall address as a minimum their plan for
compliance with all federal, state or local requirements for health and safety on the
project site.

In the event the Contractor encounters on the site material reasonably believed to be
asbestos or polychlorinated biphenyl (PCB) which has not been rendered harmless,
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7.14

7.133

the Contractor shall immediately stop Work in the area affected and report the
condition to the Owner and Architect in writing. The Work in the affected area shall
not thereafter be resumed except by written agreement of the Owner and Contractor if
in fact the material is asbestos or polychlorinated biphenyl (PCB) and has not been
rendered harmless. The Work in the affected area shall be resumed in the absence of
asbestos or polychlorinated biphenyl (PCB), or when it has been rendered harmless
by written agreement of the Owner and Contractor.

The Contractor shall not be required pursuant to Article 10 to perform without
consent any Work relating to asbestos or polychlorinated biphenyl (PCB).

SAFETY OF PERSONS AND PROPERTY

7.14.1

7.14.2

7.14.3

7.14.4

7.14.5

It is acknowledged that the Contractor shall have a duty to protect all personnel,
equipment, materials, supplies associated with this project. Damage to property or
personnel shall be subject to the indemnification provisions of this Contract. The
Contractor shall take reasonable precautions for safety of, and shall provide
reasonable protection to prevent damage, injury or loss to:

employees on the Work and other persons who may be affected thereby.

the work and materials and equipment to be incorporated therein, whether in storage
on or off the site, under care, custody or control of the Contractor or the Contractor's
Subcontractors or Sub-subcontractors or in transit; and

other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,
pavements, roadways, structures and utilities not designated for removal, relocation or
replacement in the course of construction.

The Contractor shall give notices and comply with applicable laws, ordinances, rules,
regulations and lawful orders of public authorities bearing on safety of persons or
property or their protection from damage, injury or loss.

The Contractor shall erect and maintain, as required by existing conditions and
performance of the Contract, reasonable safeguards for safety and protection,
including fencing, posting danger signs and other warnings against hazards,
promulgating safety regulations and notifying owners and users of adjacent sites and
utilities.

When use or storage of explosives or other hazardous materials or equipment or
unusual methods are necessary for execution of the Work, the Contractor shall
exercise utmost care and carry on such activities under supervision of properly
qualified personnel.

The Contractor shall promptly remedy damage and loss (other than damage or loss
insured under property insurance required by the Contract Documents) to property
referred to in paragraph 7.15.1 caused in whole or in part by the Contractor, a
Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by any
of them, or by anyone for whose acts they may be liable and for which the Contractor
is responsible under paragraph 7.15.1 , except damage or loss attributable to acts of
the Owner or Architect or anyone directly or indirectly employed by either of them,
or by anyone for whose acts either of them may be liable, and not attributable to the
fault or negligence of the Contractor. The foregoing obligations of the Contractor are
in addition to the Contractor's obligations under Paragraph 7.13.
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7.15

7.16

8.1

8.2

7.14.6  The Contractor shall designate a responsible member of the Contractor's organization
at the site whose duty shall be the prevention of accidents. This person shall be
designated by the Contractor in writing to the Owner and Architect.

7.14.7 The Contractor shall not load or permit any part of the construction or site to be
loaded so as to endanger its safety.

EMERGENCIES

7.15.1 In an emergency affecting safety of persons or property, the Contractor shall act, at

the Contractor's discretion, to prevent threatened damage, injury or loss. In the event
that any such emergency occurs, the Contractor shall promptly notify the Owner and
the Architect within twenty-four (24) hours of the discovery of the emergency
situation. Additional compensation or extension of time claimed by the Contractor on
account of an emergency shall be determined as provided in Paragraph 8.3.

CONTRACTOR REPRESENTATIONS

7.16.1

7.16.2

7.16.3

In order to induce the Owner to exe